| 2& The statute protecting freeholders from 
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TO THE PRINCIPAL MATTERS CONTAINED IN THIS VOLUME. 





ABATEMENT. { 


| 


being sued out of the county of their resi- 
dence, extends to suits before justices of 
the peace. Read v. Coker, 22) 
9 A plea in abatement under the statute, 
must shew that the defendant is a resident | 
citizen ofanother county, and also, that he 
is a freeholder of such county. Wilson v. 
Oliver, 4b, 
Such residence and freehold in another, 
county, may be pleaded and proved, though! 
inconsistent with the sherifi’s return. Coz, 
v. Jones & Jones, 379) 

. Where a plea in abatement, and a demur-| 
rer thereto, appear in the record, and af-| 
terwards, an issue on the plea of not guil-| 
ty, the plea in abatement will be disre- 
garded. Robertson v. Lea & wife, 141) 

See Practice. 
“ General issue 1. 


ACCEPTOR. 
See Demand 3. 


ACCORD AND SATISFACTION. 


1. Tt is a good plea in bar, that the plaintiff, 
pending suit, accepted a writing as an ac- 
cord and satisfaction from a third person, 
with condition to dismiss his suit. Web- 
ster & Smith y. Wyser et al. 184 

. Accord and satisfaction is a good plea to 
debt on a record from another State.—| 
Hardwick v. King, 








A mere acknowledgement of satisfi 
will not sustain the plea of accord and sat-|' 
isfaction, there must be something valua- | 
ble given. Logan v. Austin, 476) 


ACTION. 


. On a note payable to trustees appointed 
to sell town lots, their successors cannot! 
maintain an action, though power be| 
given to the trustees to appoint successors.| 
Bumpass et al. v. Richardson, 16 

. One partner can maintain an action at 


Jaw against his copartner, for an excess 





paid by him on a joint purchase. Bum- 


pass v. Webb, 19 


. A civil action four damages does not lie 


where a felony was committed, unless the 
defendant be acquitted of the felony. Mer- 
gan v. Rhodes, 70 


. And if the plaintiff has procured ap ac- 


quittal by collusion, he cannot sustain the 
action. 


5. An executor may maintain an action at 


law against his co-executor, on an express 
promise. Phillips v. Phillips, 71 


. An action lies by the plaintiff in attach- 


ment on a replevy bond taken by the 
sheriff, and assigned to him. Adkins v. 
Allen, 130 


. A vendee of land after special request to 


remove a nuisance erected before his pur- 
chase, can maintain an action for its con- 
tinuance. _Loftin v. M‘Lemore, 133 


. An action, not barred by limitation at the 


death of an intestate, may be brought by 
his administrator within twelve months, 
although it would have been barred with- 
in thattime. Grice v. Jones’ adm’r, 254 


. A joint action cannot be maintained by 


co-securities against their principal for 
money paid by them unless out of a joint 
fund. Parker v. Leek & Lambertson, 523 
See Action on the case 2. 
“ Assignment 1. 3. 


ACTION ON THE CASE. 


. In case against a sheriff for an escape, ne 


recovery can be had, unless the jury find 
expressly that the escape was by his negli- 
gence or consent.or that the prisoner might 
have beenretaken. Rountree v. Smith, 157 


2. An action on the case cannot be sustained 


against a warehouseman for goods robbed, 
unless there be some negligence. Moore 
v. Mayor & Aldermen of Mobile, 284 


See Malicious prosecution 1. 2. 3. 
“ Declaration 2. 


ADMINISTRATOR. 
See Executorsand Administrators. 
AGENT. 


See Demand 3. + 
“ Principal and Agent 1.2. 
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when assigned to the plaintiff, he may sue}| 
on ity Adkins et al. v. Allen, 130)! 

3. In attachment, bond by plaintiff to prose-|, 
cute the attachment to effect, and pay all 
damages, &c. is sufficient. Satimarsh & 

+ Beck v. Evans; 132 

See Judicial attackment 1. 2. 
“ Garnishee 1.2. 3. 4. | 


v 








AUTHENTICATION. 


1. Anauthentication by one of the Judges of 
the Supreme Court of Errors and Appeals 
of Tennessee, is sufficient; there being no: 

Chief Justice of that Court appointed by}, 
law” . Campbell, 543) 

+ ity of that Court may be); 

by the laws of Tennessee, or sem- 


° 
we 


ble, by the certificate of thedudge. Ibid. 


AUTHORITY. * 


1. A parol authority to fill the payees name}! 
in a bond, with a blank left for it, is sufs 
ficient. Boardman y. Gore & Williams,| 

, 517 
ik AWARD. 

4. An award will not be. set aside, because 
the arbitrators state as the ground of it, a)! 
matter which is no legal’ cause of action.' 
Goodwin vy. Yarbrough. » 

2. After a general submission of ail iiims| 

award, a party cannot be reliev-' 

ed as toaclaim forgotten to be laid be- 
fore the arbitrators. M-Jimsey v. Traverse,| 
244) 

3. An award may be pleaded in bar, thoagh, 
not performed. M:Alpin S; M-Alpin v..| 

May, 520) 

BAIL. | 





152 





A sheciff is not liable as special bail, for 
not having taken bail, unless notice is, 

iven him according to statute. Neal v.'| 
Deites, 158 | 


BAILMENT. 


A ginner of cotton agreed to receive t 

+ plaintifl’s cotton, and gin it in preference 
to all other cotton, but ginned other cot- 
ton previous to a part ef that of the plain- 
tiff. »The gin and cotton being burnt,; 
though without negligence, the ginner is, 
liable. ‘Pattison’v. Wallace, 4a 
The corporation of Mobile receive pow-, 
der under an ordinance to store it out of 
town, and without negligence in them, 
it is rébbed; they “are not liable to the; 
owner, though they received a reward ior} 
storage. Moore v. Mayor and Aldermen of| 


234) 





See Usage 1. 


BANK. 

1. Since the adoption of the constitution ix 
this State, the right to exercise 
privileges, is a franchise. The State y. 
Stebbins et al. ¥ 299 

2. The Legislature can at all times, limit the 
issuance and circulation of paper money, 
when not issued under express authority, 

Ibid. 

3. ‘The act of 1218, incorporating the St Ste. 
phens’ Steamboat Company, did not grant 
banking powers to said corporation. Jbid, 

4. The act of 1823, incorporating the Bank 
of the State of Alabama, is coustitational, 
Lyon v. Tie State Bank, 442 

5. The rules of the State Bank as to the 
cgmputation of interest, whereby it is ta 
ken and retained in advanee, being sane. 
tioned by universal banking usage, are 

Thid 


legal. * 
Ss 


| G. ‘The same rules, whereby a day is caleu. 


lated as 1.360 of ayear, and whereby in. 
terest is taken on'the day of renewal on 
the old note and on the new note, are like. 
wise legal. sd Ibid. 
7. Though the State Bank be limited to six 
per cent. interest, unless more than eight 
per cent. is taken, it is no usary. Ibid. 
&. A security, when sued as such by the 
Bank for a debt, cannot plead as a set off, 
or payment, a deposite made in Bank by 
his principal. Such deposite is subject 
only to the check of the principal. Ibid. 
See Bond 3. 


BILL OF EXCHANGE. 


1. An endorser who makes a special endorse- 
ment to an endorsee, is not liable to are- 
mote endorsee. Erskine v. M-Lendon, 30 

2. A party drawing « bill of exchange for 
his own accommodation, is liable, though 
the demand and notice be not in a reason- 
able time; if he only expected, bat had 
not a right to 7 pe the drawee would 
pay and although, perhaps it might have 

-en paid if regularly presented. Arm- 
strong, M‘Gehee & Co. v. Gay, 1% 
3. On a check, bill or note, payable on de 


mand, or where no time of payment is ex 


pressed, no days of grace are allowe 
Sommerville v. Williams, 434 
See Demand }. 2. 3. 


BILL OF EXCEPTIONS. 


1. A bill of exceptions was signed with « 
blank space left for the insertion of a copy 
of the note sued on, and its endorsement. 
There being but one count in the decla- 
ration, describing the note, to which the 
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9, Excéptions not certified by the presiding 


1, In an indictment for an assault and-battd- 


% A blank left in a bond for thé name of the! 


1. To authorize a summary judgément a- 


. On a bond ofthe Cashier of a Bank! 


. An appeal bend given in a jusfice’s court 


5. A bond signed by “A.” Seal “for B. C 


: Where a bond is given with a blank for|| 


INDEX, 


pleaof payment was filed, the exception 
was heard.. Richardson v.. Farnsworth; 
55 


Jadge, or noted in writing at the time of 
frial, cannot be cénsilered as on the record. 
Tombeckbee Bank v. Malone, & Co. 269 


BLANK. | 


ry, if the:time of the offence’ be not stated, | 
but left blank, the judgement will be ar-| 
rested. The State v. Beckarith, 318 


ayee, maybe filled by parol authority 

rom the maker. Boardman v. Gore & IV il-! 
liams; —° . * 517 
See Bill of Exceptions 1. 

- 


BOND... | 


| 


gainst the. security‘in a bon! for the de- 
livery of property taken in execution and} 
claimed bya third person, Such bond must; 
have been. retyrngd forfeited: Allen v-| 


| 


Hays, Ly 
. Abond to replevy goods taken in attaeh-| 


ment, is propérly made payable to the} 
sheriff; and may beassigned by him to the’ 
plaintiff. Adkins v. Allen et al. 139) 





with condition ‘safely and ‘securely to} 
keep all moneys deposited, refunding and)| 
paying over the same when properly re-| 
quired,” the obligers are not liable for}! 
money violently robbed from the Cashier,|| 
while in the discharge of his duty. Hunts-|| 
ville Bank v. Hill et al. 201 | 





may be -good, though not signed by oa 
defendant in the appeal. Roden et al. v. 
Roland, 266 


and D.”’is ‘sufficiently executed as the! 
bond of B. C. and -D.' by. their agent, 
though there be only one seal; and it is 
not ‘the individual bond of A. Martin, 
adm’r, v. Dortch, ; 479 
Though the. wording of a bond be in the 
singular number, if executed by several,|| 
all are bound. Tbid.|| 








the name of the payee, with an agreement! 
that his name may be afterwards filled,|| 
th@payee may fill the blank ; though the| 
authority be only given by parol: Board- 
man v. Gore & Williams, 517}) 

See Attachment 2. 3. 

“ Breach 1. 

“ Executors & Administrators 4.5.9.11. 

79 


See Judgement on motion 1. 4- 

“ Pleading 1—12. 13. 14. 15. 
Ii—10. 11. 12, 

‘© Promise 1. 2. 

“- Security 2. 

“ Sheriff 1. 12: 15.16. 17. 


BREACH. 


1. In assumpsit against an endorser of a 


a: 


be awarded. 
. Anotice issued by a bank of a motion for 


bond, that ‘defendant did not pay aecord- 
ing to.the tenor and effect of the writing,” 
is asuflicient assignment.of breach. Bra- 
hanv. Debreig * 14 
See Bond ¥. 3. 
CASE. 
See Action'on the case. ~ 
‘“* Malicious Prosecution 1. 2.3. 
“Pleading I. Declaratien 3. 


CASHIER. 
See Bond, 3. 


CERTAINTY. 


. In debt, the pleadings must be consistent, 


and shew: a certain debt due, with suffi- 
cient precision aud certainty to enable the 
Court, to render judgement on demurrer. 


M: Kenzie & Bennock v. Connor, 162 


. Where a special verdict shews a right in 


the plainuff, but does not define it with 
sufficient certainty, a renire de mevo will 
Stodder v. Powell, 287 


a semmary judgement is sufficient, if the 
debt elaimed.is identified with reasonable 
certainty, though it has not the technical 
precision of a declaration. Lyon v. The 
State Bank, 442 


. Such certainty is also sufficient as to the 


certificate of the President of the Bank, 
required by the statute. Ibid, 
Sce"Garnishie, 1. 


CERTIORARI 


: Where there are two successive certiora- 


ries, suing out the second one is a waiver 
of error in the decision on the first. Payne 
v. Martin,” 407 


. A motion to dismiss for want of a sufficient 


certiorari bond, must be made at the return 
term. Ibid, 
See Commissioners of Roads 1, 


CHALLENGE TO FIGHT, 


Since the statute of 1819, giving a chal- 

lenge, to fight a duel, is not indictable, un- 

lessacombatensues. Smithv. The State. 
‘ 5 


506 
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CHANCERY. 


1. Equity will not decree restitution of money), 


paid under a misiake as to the law, the 
payment being voluntarily. made. Jones 
v. Watkins, 81 
. If a party miesces in an erroneous 
lity sp till -barred .by the sta- 

tute 6f limitations, thaugh he was under a 
mistake as to the law, equity will not open 
the judgement. Ibid: 
Where there is an adequate remedy at 
Jaw, equity in general has no jurisdiction. 
Standifer & Standifer v. M‘Whorter, 532 


Courts of law and equity have concurrent} 


jurisdiction on questions of penalty, and 
after an_adjudication at law on the ques+ 
tioff, the oly remaining ground for equity 
jurisdiction is for discovery. Brahan 
Rose v. Pope & Pope, : 135 
. Where an injunction has been granted on 
a bill with affidavits annexed, and the an- 
swer denies the bill and affidavits, the in- 
. junction will be dissolved. ‘Withers’ Ez’r, 
v. Dickeys, 196 
. After a submission of all matters to arbi- 
‘trators, relief in equity cannot be given 
ause a party forgot to lay a claim be* 
them. M‘Jimsey v. Traverse, 244 
re a note is given in satisfaction of a 
ment and to compromise a doubtful 
claim, with a knowledge of the facts, the 
legality ofthe contract and judgement will 
nage in ired into in equity. Standifer 
& hr v.. M Whorter,  §32) 
. The power given to County Courts over 
estates of deceased persons, does. not en- 
tirely divest chancery of jurisdiction; par- 
ticularly when a matter. peculiar to chan- 
cery is involved, in which case it takes ju- 
isdiction of the whole subject. Gayle et al. 
v. Singleton, 5 
A mortgagee of slaves, after a delay of 
thirteen years, filed a bill to fereclose 
against the administrator of the mortgagor; 
the estate being insolvent, equity will 
declare the lien lost, and call in all the 
creditors, and make distribution. Ibid. 
Where property is sold by an administra- 
trix, subject to a mortgage, and bought by 
herself at an inadequate price, the lien of 
the mortgage being afterwards declared not 
. toexist, the sale will be set aside. Jbid. 
See Contract 8. 
“ Decree 1. . 
“ Husband and Wife 2. 3. 
“ Practice 13. 


CHARGE OF THE COURT. 


the evidence offered by the plaintiff, it 


A charge to the jury “that if ed believe}! 








sustains his declaration,” is not improper. 
‘Pope, Adm’r. v. Robinson, 415 


COMMON COUNTS. 

1. To support a common count, it is neces. 
sary to prove every thing which it Would 
be necessary toaver, if the count was 
cial? \Landrum’v. Brookshire, Ex’y, s 

See Evidence V—1. 3. 5. 


COMMISSIONERS OF RGADS. 


. No appeal or certiorari lies on proceed. 
ings of ‘the commissioners. of ‘reads and 
~ revenué in laying, out a road, until after a 
final order confirming thé report of a jury. 
Sniithv. Commissioners. of Raads, &c. 183 


. CONFIRMATION. 
"See Chancery 1. 7. 


CONSIDERATION. 


. The consideration of a note cannot be in- 
quired into, when given for the amount ef 
a judgement witha knowledge of all. the 
facts, and as a'compromise,of a doubtful 
claim, though it afterwards appear that 
the judgement was ertoneous. Standifer 
& Standifer v.M-Whérter, 532 

See Contract 4, 
“> Fraud 1. 
‘“ Eridence 1—2. 
“ Endersement 1. 
“Purchaser of Land 1. 4. 
. © Usury 11. 22. 


CONSTABLE. 


. Since the act of 1£23, a constable may ex- 
ecute the process in cases of forcible entry 
and detainer. MHard v. Lewis, 26 

CONSTITUTION. 

. In the Circuit Court, in assumpsit, if the 
verdict is for less than fifty dollars, and ne 
aflidavit is filed pursuant to statute, the 
Court cannot render judgement for the 
plaintiff, having no jurisdiction by the 
constitution. Carter v. Dade, 18 

. The jurisdiction given to justices of peace 
of forcible entries and detainers, is not in 
violation ,of the, constitution. _ardv. 
Lewis, 26 

. The act of 1823, chartering the Bank of 
the State of Alabama, is constitutional. 

v. The State Bank, 442 

- Since the adoption of the constitution in 

this State, the right to exercise b¥nking 
owerts is a franchise. The State v. Steb- 
ins et al. 299 

. The act of 1827, repealing in part that of 
1818,incorporating the St Stephens Steam- 
boat Company, is constitutional. _—_Ihid. 
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. Acontract made with trustees appointed 


. A contract to servé three months, at a cer-| 


. On the sale of a promissory note, the law 


. Awritten contract, thought made in the} 


. Acontract to pay cotton on a day stated, 


. A parol contract to bay land jointly, and) 


. A corporate body can only exercise such 


. The act of 1318, incorporating the St Ste- 


. The question of costs in the Supreme Court 


. On a motion against a sheriff, costs are; 


INDEX, 627 


ss CONTRACT. 


to sell town lois, dogs not vest a right of 
action in their successors, there being no 
privity of contract with them. Bumpass} 
et al. v. Richardson, uy 16} 


tain price per month, is an eatite contract, | 
and if part of the service only be perform-| 
ed, and the plaintiff leaves the employers! 
service without his consent, he cannot re-| 
cover any thing. Wright v. Turner, 29! 


implies a warranty that it has not been} 
paid. Ellis v. Grooms, 47 





. A promise to indemnity one who is about | 


tv become a secutity in a sheriff’s bond 
from loss thereby, is valid and binding, if! 
in Writingy® Brown v. Adams, 51) 


. A. sells cotton to B. deliverable at the gin 


of C. After partis delivered, B. gives di-|| 
rections about, it, and furnishes bagging| 
and rope. Although the cotton receipts} 
are taken in A’s. own name, the contract)| 
is executed on the delivery of the cotton at)| 
the gim, and if lost by fire, the loss falls on} 
B. Trotter & M*Gonnegal v. M‘ Afee, 59) 


name of one ofa firm only, may. be proved| 
by parol to be a partnérship contract, and 
bind the firm. Snead vy. Barringer & 
Rhodes, : 134 


or in money, rating the cotton at a certain! 
price. .is for stipulated damages, and not a’ 


penalty. Brahan& Rose v. Soper ee: 135, 


divide it, is void under the statute of trands. 
Henley v. Brown, 144 
Sce Assumpsit. 
** Bailment 1. 2. 
“ Husband & Wife, 1. 


CORPORATION. 





powers as are specifically granted, or such 
as are necessary to carry those into effect. | 
The State v. Stebbins et al. 299) 


phens Steamboat Company, did not grant 
banking powers. iid. 


COSTS. 


is not affected by an amendment made be- 
low, pending the writ of error. Pace v. 
Dossey. 20 


- A decree of the County C 





given ind followthe judgement. M‘!hor-| 
ter et al. y. Marrs, U8 


3. Where ajudgement is reversed andrender- 


ed inthe Supreme Cofut, the appellee pays 
the costs. Payne v. Martin, 407 


. Butwherea clerical misprision is corrected 


in the Supreme Court, it is at.the costs of 
the appellant. Mason vy. Smith etal. 275 


. On an appeal, where there was’no party 


who should pay the costs, the judgement 
was reversed without costs. Bettis v. 
Nicholsen, 349 
The statute giving no more costs than da- 
mages in certain actions of trespass, docs 
not extend to cases of trespass to try titles. 
M‘Gelice y. Evans, 589 


COUNTY COURT. 


. A guardian may be removed by the Coun- 
* ty Court for fmproper conduct and misma- 


nagement. Rpitoe v. Hall, 166 


. On writs of error from the County Courts 


to the Circuit Courts, fifteen per cent da- 
mages may be givenon attirmance. Ward 
et al. vy. Alexander & Bills, 382 


3. Summary judgements against securities, 


in bonds on writs of error from the County 
to the Circuit Courts; cannot be rendered 
under the act of 1826. Ibid. 
ordering 
the sale of lands of an in t estate, 
while unreversed, cannot be impeached 
by. third persons, and is evidence against 
them. Richardson v. Hobart, @ 500 


. The power given by statute to County 


Courts over estates of deceased persons, 
does not entirely divest chancery of juris- 
diction. Gayle et al. v. Singleton, 566 

See Commissioners of Roads 1. 

“< Sheriff 16, 

“ Judge 2, 


COVENANT. 


. On a plea of covenants performed, the 


defendant cannot exclude an instrument 
which 1s correctly described in the decla- 
ration, on the ground that the suit is net 
brought by the proper parties. Wain- 
wright v. Townsley et al. 29 


. Covenant lies on an obligation under seal 


to pay money. Bassett’s Ex’x v. Jordan, 
352 


. In covenant against an administrator, he 


may, under the general issue, give spe- 
cial matter in evidence. Martin, Adm’r, 
v. White, 473 


. Covenantlies ona promise under seal to pay 


a sum certain, to be discharged in good cur- 
rent bank notes. Jacksons v. Waddills. 579 
See Performance 2. 
“Pleading I—11. 15. 
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3. Debt lies in this State against an executor 


CURTESY. 
See Trespass to try titles. 


CUSTOM. 
See Usage 1. 


DAMAGES. 


. For an injury done to the person, smart 
money, or exemplary damages may be 
given. Rhodes v. Roberts, 145} 
. On appeals, or writs of error, from the} 
County to the Circuit Courts. 15 per cent 


Alexander & Bills, 382 
. In an action by an endorsce against his 
immediate endorser, the true considera- 
tion given fur the endorsement is the mea- 
sure of damages. -Cook v. Cockrill, 475)| 
. Tn trespass for assault ahd battery, the’) 
defendant may prove in mitigation of dam- 

ages, that the plaintiff consented to be 

whipped. Logan v. Austin, 476) 


damages may be' given. Ward et al. v. 4, 
1 








See Assault and Battery 3. 4. a 
“ Assumpsit 2. 

> Judgement 2. 
Penalty T. 


% ease 1. 
. iff 1. 10.14. 19. 
aw nder 2. 


“ Tvover 1. 2. : 
, oh 
* DAYS OF GRACE. © 
On acheck,. bill or note, payable on de- 
mand, or where no time of payment is; 
expressed, no days of grace are allowed.| 
Sommerviile v. Williains, 434) 


{ 


DEBT. 


. Debt, against sheriffs on their bonds, for 
failing to administer properly estates com- 
mitted to them, must be brought in the 
name of the Judge, for the use of the, 
party injured. The Governor v. Gantt etal! 
3388 
. Payment, and accord and satisfaction, are 
good 
cord 
King, 


rom another State. Hardwick v: 
312 
fora legacy. Pettigrew v. Pettigrew, 58) 
. And in_such action, the legacy being in 
the hands of the executor, ‘he is liable de 
bonis propriis. \ Ibid’ 
. In debt, where judgement is given on de- 
marrer, defaults or nil dicit, jadgement 
final may be rendered. Ibid. 
See Insolvent debtor 1. 
“ Pleadings l—4. 13. 14. 








leas to an action of debt on a re-||. 





II—7, 10. 12. IV—3.. 


INDEX, 


DEBTOR. 


1. A debtor who saeured a debt by a deed of 
. trust; ona delyct being discovered in the 


deed, ke confessed judgement to the ere. 

ditor secured, under avhich the property 
_ Was sold. Held to bena frand on the other 

creditors. M: Broom & Turner v. Rives, 72% 


DECLARATION. 
Sce Lridence V—1. 3.5. 


“— Misjoinder 1. 
“ Pieadhigs 1. Declaration. 


DECREE. 


A decreé ordering the sale of property in 


the hands of heirs, wnust specily and iden- 
tify it, and it is not sudicient if geneial. 
Gagle et al. v. Singleton, 566 
See County Court 4. 
“ Evidence —1. 3. 4. 


DEED. 


. A deed for land, though not recorded or 


attested by a subscribing witness, is good, 
and may, on proofaliunde, be read in evi- 
dence. Robertsen & Barnewell v. Kenne- 
dy & Kitchens, 245 


DELIVERY. 


. Possession of a letter of attorney by the 


proper person, is prima fucie evidence of 
its delivery, and the authentication of a 
notary public as to its signing and sealing, 
is suflicient, though it do not state its deli- 
very. Ward v. Ross, 136 
» » See Contract 5, 


* DELIVERY BOND. 
See Bond 1, 2: : 
DEMAND. 


On a note made payable at a particular 
' place, after verdict, the want of a special 
demand at such place is cured. Irvine, 
adm’r v. Withers, 234 


. Semble, that suach.demand is not necessary 


in an action against the real debtor. Ibid 


. P. & Co. draw on, and H, their clerk, ae- 


cepts a change ticket, payable when five 
dollars worth are presented at his office. 
H. had no office apart from the drawer’s 
store, and had left the State. Held that 
a demand was not necessary to sustain the 
action. Dillahunty vy. Parry & Co. 251 


. Where a slave is hired to defendant “ till 


demanded,”’ga special demand is neces- 
sary to maintain detinue for the slave. 
Gre v. Jones, adm’r, 254 


See Endorser 2, 





INDEX. 


DEMAND AND NOTICE. 


See Bill of Exchange 2. 
“ Demand 3. 


DEMURRER. 
See Pleadings 1V. Demurrer. 


DEMURRER TO EVIDENCE 
| 


1. When a: defendant demurs to the plain-| 
tiff’s evidence, the court may, in its dis-; 
cretion, compel the plaintiff to join in de-| 
mutrer. Brandons v.Huntsville Bank, 320! 

2. In an action on a, note, the defendant} 
pleads usury, and produces his evidence) 
to sustain the plea: The plaihtiff may dé,| 
mur to that eyidence. Thompson y. Jones,| 

556, 


DEPOSITE. 7 4 


1. A deposite in Bank by a principal, is sul®) 
ject only to his check, and canpot be plead- 
ed by a security in bank as a payment or 
set off. Lyon v. The State Bank, 442 


i 
DEPOSI'PIONS. 
See Evidence VIIL. 


} 

Depositions. 

¥ ee } 
DETINUE. 

. Detinue canndt be maintained, unless the 
plaintiff has the entire interest in the chat- 
tle sued for. Bell § wife v. Hogan, 536)! 

Sce Executors and Administrators 7.8. | 


DISCONTINUANCE. | 


| 

. Discontinuafices under the statute may be! 
entered in justices’ courts, as to parties 
not served with process. Wade et al. v. 
Robinson, 423 

. And may be entefed in the Circuit Court) 
after an appeal. » Tbid. 

. A discontinuance as to one defendant, on 
whom process was executed, is a discon-| 
tinuance as to all. Smith & Hill v. Cobb, 
62! 

. Aliter, ifthe process was not served. Ad- 
kins et al. v. Allen, 130) 
5. On a notice issued by the State Bank 
against several defendants, judgement; 
may be rendered against one only on 
whom notice ,has been served, and no dis- 
continuance is necessary as to those — 
served. Lyon v. State Bank, 442 


s 


DIVORCE. | 





See Trespass to try titles. 


DOMICIL. 


. The statute of 1807, protecting freehol- 


ders, from being sued out of tbe county of 
their permanent residence, extends to ca- 
ses before justices. Read v. Coker, 22 


. Residence and freehlod under that statute 


must contur to sustain such plea. Wilson 
v. Oliver, 46 


EJECTMENT. 
See Trespass’to try titles. 


ENDORSEMENT. 


. In an action by an endorsee against bis 


ifmmediate endorser, if he has given less 
than this arnount of the note for the en- 
dorsement, he can only recover so much 
as hehas given. Cook v. Cockrill, 475 
See Assignment 3. 4. 
“ Endorser 1. 2. 


ENDORSEMENT ON WRIT. 


. The endorsement on the writ describes 
-the contract as béing under seal, and the 


declaration as a promissory note. After a 
judgement by default, the variance held 
immaterial. Byrne v. Hall, 17 

Sge Error.3. 


a 


ENDORSER. 


. A payee of a bill of exchange, who after 


acceptance, makes a special endorsement, 
is not liable thereon to a remote endorsee. 
Erskine vy. M‘Lendon, 30 


. Ona billor note, payable on demand, or 


where no time of .payment is expressed, 
no days of grace are allowed, and pre- 
sentment to the maker,ina reasonable time 
after its reception, is sufficient to change 
the endorser. Sommerville vy. Williams, 
434 
See Assignment 3. 4. 
“© Endorsement 1. 


EQUITY. 


See Chancery. 


ERROR. 


. Judgement as on demurrer, when the re- 


cord shews no demurrer, is error. Olds v. 
Sargent, 37 


. No error will be noticed unless specially 


assigned. Stebbins v. Fitch, Isl 


. Judgement by nil dicit having been ren- 


dered for less than appeared by the writing 


. 
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to have been due, this court'on a writ of, 
error sued oy the plaintiff, will correct the, 
judgemeat by reference to the’ ‘endorse-, 
meat of the writ, at the plaintiffs costs.’ 
Mason v. Smith et al. 275) 


Seé Assignment of Errors 1. 


ESCAPE. 

1. No recovery can be had against 4 sheriff, 
for an escape, unlessthe-verdict expressly; 
find the escape to be ‘Voluntary or negii-! 
gent, or that the prisoner might have been: 
retaken. Rountree v. Smith, - 1357 


EVIDENCE. 
I. Records. . 
II. Public writings not records. 
JII. Written evidence. . 





V. Proof in particular issues. 

VI. Competency of witnesses. 

VIF. Ad nisgzbility. 

VITl. ions. 

IX. Other rs relating to evidence. | 

1. A defendant ‘offered in. evidence an an-), 
sswer in chancery, and read a part of it, 
consenting that thegyhole might be read. 


Held that the plaidtiff in the adding}. 
argument might read to the jury, hole 

of the answer and exhibits. Bumpass v.|, 
Webb, 19}; 


A partner having given a note of a third’ 
person in payment of a partnership deb, 
which was alleged to be a forgery; the re-: 
cord of the verdict and judgement on the}) 
lea of'non est factum, in an action brought]! 
by the person receiving such note, against 
the person whose name was forged, is evi- 
dence in an action against the partners, ou 
the original consideration, to prove the for- 
gery. The partner who passed the pa- 
per having notice of the pendency of the 
suit and nature of the issue. Pope &§ Hick- 
man v. Nance & Co. 354 
3. A decree of a County Court ordering a sale 
of lands of'an insolvent estate, is evidence 
against third persons, and while unrevers- 
ed cannot be inquired into. Richardson v. 
Hobart, 500 

4. The decree is evidence, though the whole 
proceedings on the estate be not shewn, 


‘ * Ibid. 
See Authentication 1. 





Il. Public writings not records. 


1. A certificate of the register,ofa land office; 
of the United States not issted in the dis- 





IV. -Parol evidence. ly 


2. 


4. 


INDEX. 


charge of his official duties, is not evi- 
dence. Woods -y. Nabors, 172 
Proceedings had before a magistrate, may 
be proved by production of the warrant 
and oath of the justice. Scott v. M Crary, 

315 


. A discharge from a prosecution on a war- 


rant, madé by two justices, may be proy- 
ed by the produetion of the warrant and 
judgement, and the oath of one justice 
only, though the judgement was given b 

both, Hid. 
A certificate of the register of a-land of- 
fice of the United States; shewing a pur- 
chase of dand and part Be Soma aud an 
extension of time given for the balance, is 
sufficient evidence to support a plea in 
abatement. of freehold and residence in 


- another county. Cox v,Jones & Jones, 379 
. Such certificate, intire absence of proof to 


tlie contrary, isto be taken as genuine. 
Thid. 


; The certificate of the President of the 


State Bink, required by the charter to be 

produced on the trial of motidns in favor 

of the Bank, does not establish the debt, 

but only proves the debt to be the proper- 

ty of the Bank. “Lyon v. The State se 
4 


. A final certificate of title, under the act of 


Congress, settling Spanish claims, is suf- 
ficient evidence of title ‘against a trespass- 
er, and he cannot go beyond it to question 
the right.. Richardson vy. Hobart, 508 


Ill. Written Evidence 


. Where there is wriiten evidence in the 


power ofa party to procure, parol evidence 
is inadmissible. Rinaldi v. “Rives, 174 
Cloud v. Patterson, 1394 


. Adeed for land may be proved and read 


in evidence, though notrecorded or attest- 
ed by subscribing witnesses. Robertson & 
Barnewell v. Kennedy & Kitchens, 245 


. A written request by A. to B. to deliver 


goods to C, not expressing to be for value 
received, is not presumptive evidence that 
A. was indebted to C. Garrow v. Salles, 

499 


. A receipt is not conclusive evidence of 


payment, and may. be explained. Gayle 
v. Randle, 529 
See Covenant 1. 3. 


IV. Parol Evidence. 


. Parol evidence cannot be admitted \to 


prove that land was sold, when there is 
written, and consequently better evidence. 


Cloud v. Patterson, 394 


. Averbal release of damages is not suffi- 


cient to bar an action for assault and batte- 
ry. Logan y. Austin, 476 


t 
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. Parel evidence of authority to fill payees) 
name, which was in blank in a bend, is} 
mS,| 


sufficient. Boardman v. Gere & Willie 
~ 
. 617! 


See, Assumpsit 4. 
V. Proof in particular issues. 
. Evidence of an agreement to board the 


plaintiff fora year, wil] not support a com- 
Haynes v, 
12 


mon count in assumpsit. 
Woods,. P 
2. In slander for words charging larceny, on 
issues on pleas of not guilty and justifica-| 
tion, the defendant may, prove a particular} 
larceny of the same description as charged) 
by the words. Adams v. ard, ~ 42 
. In an action against partners, where one 
partner, after dissolution, had given a note 
in payment with several names on ‘it, 
some of whith were forged, and others in- 
insolvent: held, that the. plaintiff might 
‘sustain the common Counts by proof of the 
original consideration; that the nete.given 
in payment was of no value; and that the 
detendanits have not been prejudiced by 
its not being returned to them. \ Nance & 
Co. y, Pope & Hickman, 220—354 
The possession of.a note, made to be dis- 
counted in bank, is fot sufficient evidence! 
per se,to enable a security to recover! 
against the principal. Landrum v. Brook: 
shire, Ex'r, 252! 
. To support a common. count, every thing; 
must be proved, which it would be neces- 
sary to aver, if the count was special, Idd.) 
. Inthis State, eviderice of possession Of land! 
for 20 years, under claim of title, creates’ 
the presumption of a,grant. Stedder v.| 
Porcell, 287; 
. A defendant may prove residence and 
freehold in another county, in support of a! 
plea in abatement, though it contradicts 
the sherifis return. Coz v. Joncs & Jones, 
379 
. In covenant agaizist an administrator, un- 
der a general plea to the merits, he may 
give any special matter in evidence. Mar-! 
tin, Adm’r. v.. White, 73 
Possession of an ‘order by the drawee is 
not conclusive evidence of payment o 
it, though it be peor yb it may be shewn 
that it was improperly obtained. Gayle v. 
Randle, 529 
See Accord and Satisfaction 3. 
“ Assault and Battery.1. 2. 3. 4. 
“ Assignment 3. 
“ Assumpsit A. 5. 
“« Malicious Prosecution 1, 2. 8. 
Purchaser of land 1. 
Promissory Not®2. 5. 
Slander 2. 3. 4.7.8. 9. 
Usage 1. 








} 


1 I 


| 


| 





4 


631 


VI. Competency of Witnesses. 


. W. conveved.a slave with wananty to M; 
M. to ¥. and Y. to the plamtiff!? W. and 
Wife are competent witnesses for the de- 
fendant.. Martin v. Kelly, 1938 

. The payee of a note made to him or bear- 
er,/is a competent witness to impeach its 
consideration. Todd v. Stafford, 199 

. In an action by one who received a forged 
note, against the person who passed it. the 
person, whose name is forged, is a compe- 
tent witness to prove the forgery. Pep. & 
Hickman v. Nance & €o. 35 

. A vendor baying sold a slave to two dif: 
ferent purchasers, is a competent witness 
in an action between them for possession 
ofthe slave. Jones v. Park, 419 
Though one ofthe parties has been in- 
demnified by the vendor, he:is still a com- 
petent witness. The objection goes to his 
credit. Ttad. 


. An indemnity, so given, after the sale. is 


irrelevant testimony and inadmissible. 

Ibid. 
Inan action against two obligors, one of 
them is not aeompetent witness to prove 
that the other executed the instrumert. 
Whatley & Grece.v. Johnsen, 498 

See Premissory Note 1. 
“ Witness. 
VII. Admissibility. 

. Afather sont slaves to his son-in-law skert- 
ly after his marriage, and said he gave 
them to him; his after declarations, that he 
only lent them, are not admissible evi- 
dence. High v. Stainback, 24 

. Declarations made by a vendor after sale, 
cannot be given in evidence to defeat the 
title derived from him. Martin v. Kelly, 

198 

. Under the plea of usury, the defendant of- 
fers to prove the usury by his own oath, 
under the statute; the plaintiff on cath, 
denies part of the facts stated: Such facts 
stated by the. defendant as are not direct- 
ly denied, are admissible evidence. Faris 
& Powell vy. King, 255 


VIII. Depositions. 

. A commission to take depositions may is- 
sue, on the affidavit of the attorney ‘that 
he believes the testimony material,and that 
he has been informed the witness resides 
in Tennéssee.” Brahan v. Debrell, 14 


. Inthe dedimus, the clerk set out the time 


and place for taking the deposition, but 
omitted to prescribe the notice to be given. 
Notice being given on the day the com 
mission issued, it is sufficient. Ibid. 
. Notice of taking depositions left at the 
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1. 


EXECUTORS & ADMINISTRATORS. 
1. 


6° 


. Although the statute of 1824, provides} 


IX. Other matters relating to evidence, 


. An execution against 2 oherid' mgt he di- 
d ° 
ie 


. On a judgement against an administrator, 
. An executor or administrator is allowed 


. Sheriffs when sued on their bonds as ad- 


* 


rty, with a clerk,/ 


dwelling house of a 
v. Morgan, 190) 


is not sufficient. M* 
that the postmaster’s certificate*shall be} 
evidence of the dépdsition being lodged 
in the post office, yet this may be proved 


by one of thie commissioners. Winston v.|) 


Miller, 508 


A protest being read to the jury ahd hav- 
ing been objected toj, after the evidénce 
was gone through, the plaintiff relying on 
other evidence to swppgrt his issue, and) 
before the Court charged the jury, obtain- 
ed leave to withdraw it. This is not error. 


Armstrong, M‘ Gehee,&Co. v.. Gay, V5) 
See Charge of the Court 1. ' 
“ Forcible Entri und Detainer 1. 2. 


‘© Demurrer to Evidence 1. 2. 
‘EXECUTION. 





. Where a plaintiff neglects to sue out his’ 


execution from term to term,’an executio 
on a younger judgement, delivered to the} 
sheriff during such lect, acquires a 
preference. M‘Broom & Turner ‘v. Rives, 
7), 


pa nile as 72 
. Semble, that a metion for judBement can- ||. 


not be sustained agamst a sheriff for fail-| 


ing to return an execution which has been 
superseded. Marchbanl:s v. Rogers., 143) 


rected to the coroner, and if direc to 

the sheriff, it cannot be legally: exeeuted 

by the coroner, though delivered to him. | 

Pope & Hickman y. Stout, 375 
See Sheriff 1. 2. 8. 10. 18. 


One executor may maifitain an action 
agdinst a co-execator on his express pro- 


» 


mise. Phillips v. Phillips, 71 


lands of the intestate descended to the 
heirs, cannot be made liable to execution 
by scé. fa. against them. Bells; Trigg & 
Watkins v. Robinson’s heirs; 193 


twelve mouths after the decease to com- 
mence suit, although the st of limita- 
tions would have barred the claim within 
that time. Grice v. Joncs, adm’r, 


ministrators, are liable as other adminis- 
trators are on their bonds: The Governor 
v. Gantt et al. 388 
Such actions must be brought in the name 
of the Judge of the County Court, for the 


6. 


. ty, &e that 


INDEX, 


Where an,administrator is made a party 
tw an action of assumpsit originally brought. 
‘against the imtestate, the judgement a 
gainst him must be de bonis testateris, or it 
is error. Pope,-adm’r, v. Rebinson, 415 


- In detinue by an administrator with the 


will annexed, appointed in this State, the 
defendant pleaded that there was an exec- 
utor.appointed by will, in South Carolina, 
where the testator died; thathe proved 
the will, Fal Boseaset of all-the proper. 

e was in this Stdte and un- 
‘der no-Jegal disability. .Plea held good. 


. Gayle & Pittsyadm’rs, v. Blackburn, 429 


- Replication that the property in dispute 


’ ‘was, and yet is, inthis State, within juris. 


13 


14, 


. plea b 


dietion ef its courts, and never canie to 
the, pdssession of the executor, in South 
Carolina: that the letters were granted on 
a.copy. of the will proved in South Caro- 
lina, with the knowledge and assent of 
the executor, whe neter proved the will 
imthis State, and that the grant of letters is 
unrepealed, held insufficient, Ibid. 


. In declaring against ah administrator on 


his bond, the condition must be setout and 
breaches assigned. Fuqua y. Stone, 435 


. In covenant against an administrator, un- 


der a general flea to the merits, he 
may give any special matter in evidence. 
Martin, adn’ry. White, 473 


. Administrators as -well as others, when 


they plead non est factum, must verify the 
affidavit,’ but‘their oaths to the 
best of their. knowledge and belief is suf- 
ficient. Martin, adm’r, v: Dortch, 479 


. In ._payment of an order: in favor of an 


executor, the acceptor cannot tender in 
7 


payment or asa set off, a note made by. 


the deceased ‘to a third person, and not 
endorsed to him. Gayle v. Randle, 529 
Debt lies against an executor for a legacy, 
though the most appropriate remedy is in 
chancery. Pettigrew v. Pettigrew, 580 
In sach aetion, if the legacy is in the hands 


of the ‘exeeutor, the judgement is de bonis 


1. 


|| 2. 





use of,the party injured, and it must ap- 
pear for whose use the suit is brought. Ind 





propriis. Ibid 
See Chancery “8.9. 10. 
“ Pleading 112. 13. 14. 
FALSE RETURN. 


Tocharge a sheriff for a false return, there 
must have been a fraudulent intention. 
Satherland & Sutkerland v. Cunningham, 

438 


The remedy for an tmproper return, is by 
action on the case. m Ibid’ 


--. - 
FELONY. 
See Indictment 1. 





aD 


ov. 


> | 


a 
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IND 


FEME COVERT. 4 


4. Atitle to property derived from an unmar- 
ried woman is vilid, notwithstanding she'|| 
be living with a man as is if married.|! 
Goodwin vy. Morgan, Q73)/ 


awd 


1. The jurisdiction given toe justices of for-| 
cible entries and detainers, is not in viola-! 
tion of the constitution. Hard v. Lewis, 

: ; 26 | 

, In those proceedings, it is net necessary || 
that the justice should record the whole of. 
the evidence. hid.) 
Payne v. Martin, 47|| 

3. Nor is it necessary that the record shouid)| 
shew that the complaint was read to the! 
jury, nor that they should sign the verdict.| 

: : Thid.\' 

. Since the act of 1823, the process should 
be executed by a constable. Thid.|) 

. The complaint describes tlie bonndaries of 
the premises, that the plaintiff claims by'| 
virtue of a fee simple, and says he was.| 
in possession ; that the defendant entered:| 
with force and strong hand, and turned)| 
him out of possession: This sufficiently|| 
specifies the lands, plaintiff's estaie: there-'| 
in, and the injury. Thid. 

. The complaint was for an unlarful entry,|| 
and a forcible and unlawful detciner, and! | 
the summons was to answer for a furcible'| 
entry and detainer; the variance is cured 
by a pleato the merits. Grice v. Ferguson. | 

| 


| 
FORCIBLE ENTRY AND DETAINER.|! 


26 

. In proceeding for a forcible entry and de-| 
tainer, notice for delivery of possession is|| 
not necessary. Thid.\\ 

- On acomplaint fora forcible entry and|| 
detainer, a verdict of guilty of an un-| 
lawful detainer, does not respond to the! 
issue. Tiid.|| 


and verdict of guilty, the magistrate en- | 
ters a judgement for a forcible and unlaw- | 
ful detainer, the word forcible is surplus- | 
age and no error. Payne vy. Martin, 407)| 


Sce Certiorari 1. 2. | 
Practice 5. | 


FORFEITED BOND. 
See Bond 1. 2. 


FORFEITURE. 
See Penalty 2. 





FORGED NOTE. 
‘See Assumpsit 7. 8. 
80 
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FORMER RECOVERY. 


See Pleading 11.—1. 


FRANCHISE. 


Sec Bank 2. 


FRAUD. 


1. A gift of slaves to a son-in-law, though 
after the nerriage, and though the father 
be indebted at the time, for more than the 
value of his property, is not fraudulent 
per se, but from the circumstances, if cor- 
reborated by others, fraud may be infer- 
red by ajury. Toulmin y. Buchanan's 
ex'rs, 67 

. A constructive fraud is an act which the 
law declares to be fraudulent without in- 
quiring into its motive; not because ar- 
bitrary rules on the subject have been laid 
cown, but because such an act carries 
in itself irresistible evidence of fraud.— 
M‘Proom & Turner vy. Rives, 7 

See Assumpsit 7. 8. 

“ Debtor 1. 

“Purchaser of land 1. 2.3.4. 
“ Statute cf frauds 1. 2. 3. 


FREEHOLDER. 


See Abatement 1. 2. 3. 


GARNISHEE. 


. A garnishee in attachment answers that 
the defendant held his note for $12U0, to 
which he has a set off, and that until set- 
tlement he knows not what is due. Judge- 
ment cannot be rendered against the gar- 
nishee for the $1200 subject to the set off. 
Allen v. Morgan, 9 


| On a complaint for an unlawful detainer|) *- A voluntary affidavit of a garnishee, ta- 


ken before a magistrate without summons, 
does not authorize a judgement against a 
defendant in attachment. Lawrence, Rape- 
lye & Co. v. Ware, __ 33 
. On a scire facias against a garnishee, 
pleas bringing in question the regularity 
of the proceedings as between the plain- 
tiff and defendant in the attachment, may 
be stricken out as frivolous. Stebbins v. 
Fitch, 180 
. A garnishee states that before he was 
summoned, he was notified that the ayea, 
had transferred his agent’s receipt for his 
no‘e to T. and that T’s agent had pre- 
sented the note, and he paid bim a part, 
and promised to pay him the residue on @ 


contingency which had happened. The 





634 INDEX. 


debt is not subject to the attachment a-; 3. Nor can he complain that matters were 


1. In this State, a possession of land for 20 


2. A previous peaceable possession under 


i. A guardian, for improper conduct as such, 


gainst the payee. King v. Murphy, 223 | 
} 
GENERAL ISSUE. 


1. Filing the general issue is a waiver of a’ 


lea in abatement. Wilson v. Oliver, 46° 


Robertson v. Lea & wife, 14] 
See Executors and Administratars 10- 


{| 
GIFT. } 


}. A parol gift of a slave in North Carolina, 


held good, although there is a statute in | 
that State requiring bills of sales of slaves'| 
to be recorded, &c. on the ground that the | 
statute does not operate between the par- | 
ties and those claiming under them. Good-'| 
win v. Morgan, 278) 


2. The gift held valid, though made by a'! 


woman living with a man as if married. | 
Tbid.'| 
See Evidence VH.—1. | 
“ Fraud 1. 
‘* Remainder 1. 


} 
GINNER OF COTTON. | 
1 A ginner of cotton receiving cotton, a- 
grees to pick and bale it in preference to.) 
all other cotton ; he gins other cotton, leav-' 
ing part of the plaintiffs unginned ; the! 
gin with the plaintiff’s cotton in it, is’ 
urnt, without negligence in the ginner; 
he is liable for the loss. Pattison v. Wal- | 
lace, 48 
See Contract 5. 
“ Delivery f. 
« Penalty 1. 2. 
“* Usage 1, 


GRANT. 





years under claim of title, creates a pre- 
sumption of a grant. Stodder v. Povell,, 
287, 


claim of title, though for less than 20 years,| 
where there has been no abandonment, is, 
sufficient as against a trespasser, puarticular- 
ly where there has been a descent cast or a 
devise. Smoot & Nicholson v. Lecatt, 590 
Rochon v. Leeatt, 609) 


GUARDIAN. 


may be removed by the County Court.! 
Ripitoe v. Hall, 166 
2. On such a complaint against him, after 





_ to the merits, verdict and judgement, | 
cannot object to the jurisdiction of the’ 


| 
Court. 


Thid.| 


tried by a jury which should have been 
tried by the Court, he having claimed a 
jury trial. Ibid. 


HEIRS. 


. On a judgement against an administrator, 


a sci. fa. does not lie against the heirs, to 
subject lands descended to them to sale 
by execution. Bells, Trigg & Watkins y. 
Robinson’s heirs, 193 


. A decree ordering the sale of property in 


the hands of heirs, must specify and iden- 
tify it, though they were parties to the 
cause. Gayle et al. v. Singleton, 566 


HUSBAND AND WIFE. 


. An agreement made between husband 


and wife before marriage, whereby he re- 
linquisiied all right to her property, and 
agreed she should retain it to her own use, 
does not bar the right of curtesy in the 
husband, at law. Smoot & Nicholson y 
Lecatt, 590 
Rochon vy. Lecatt, 609 


. Nor does an injunction, obtained by the 


wife, founded on such an agreement, re- 
straining the husband from intermeddling 
with her property, and made perpetual. 

Ibid. 


3.. Nora decree of divorce a mensa et thoro, 


pronounced against the husband, —/ bid. 


4. Possession of the wife of real estate, under 


elaim of title, though for less than twenty 
years, and a devise or descent cast, is 
sufficient presumptive evidence of a fee 
in the wife, to sustain the husband's claim 
to curtesy, Ibid. 


INDICTMENT. 


. Aprisoner indicted for a felony, and found 


guilty, after arrest of judgement, is liable 
to be reindicted. State v. Phit, 


- On. an indictment against a slave, for the 


murder of a slave, ifthe verdict be for 
manslaughter only, he may be punished by 
whipping ‘and branding. State v. Peter, 


. A day must be laid in an indictment when 


the offence was committed; and if in 
blank it is bad. State v. Beckwith, 318 


. Since the statute of 1819, sending a chal- 


lenge is not an indictable offence, unless a 
combat ensues. Smith v. The State, 506 


See Assault and Battery 4. 


INJUNCTION. 


. Where an injunction was granted ona 


bill with ex parte affidavits annexed. and. 
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the answer denies the material allegations | 
in the bill and affidavits, the injunction | 
will be dissolved. Withers’ ex’r v. Dickeys, | 
190 | 

See Husband and Wife 2. 


INSOLVENT DEBTOR. 


A security for the appearance of an in- 
solvent debtor to render his schedule, un- 
der the act of 1821, is not liable if the 
debtor does appear and obtain his dis- | 
charge, although it be fraudulently ob- 
tained ; and he may plead such discharge, 
if he is no party to the fraud. Davis’ ex’rs 


y. Cathey, 42 | 


— | 
INTEREST. 1} 
. . | 
. Interest may be retained in advance by | 
banks on discounting notes. Lyon v. The | 
State Bank, 442 
See Bank 5. 6. 
“« Usury. 


| 


a 


ISSUE. 
See Jury. 
Practice 3. 4. 10. 


JEOFAILS. 


See Amendments and Jeofails. 





JOINT ACTION. 


See Action 9. 


JUDGE. 


1. Though a Judge who is a pariy, or who 
is interested in a cause is not competent 
totry it, vet the defendant cannot object to 
his presiding at the trial by way of chal- 
lenge or plea, for his incompetency, in- 
terest or bias. Lyon v. The State Bank, 

442 
. In renewing a sheriff's bond under the 
act of 1822, the bond is good though 
taken by the Judge of the County Court 
at chambers; and he may at chambers' 
prescribe the amoant of the penalty.| 
M: Whorter ct al. v. M‘Gehee, 546) 


JUDGEMENT. 


. In assumpsit, if the verdict is for less than, 
$59, and the plaintiff dves not file his affi- 
davit accordinz to statute, he cannot have 
judgement. Carter v. Dade, 18 

. If judgement is given for more than the) 





damages laid in the declaration it is ~— 


Derrick vy. Jones, 


> 
0 
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. Judgement on demurrer, when the re- 
cord shews no demurrer, is error. Olds v 
Sargent, 37 


. Judgement by default for want of a plea, 


cannot be taken until three days after the 
time allowed for filing declaration, though 
the term may not continue so long. Ra- 
ther v. Owen, ¢ 

Gwynn v. Weaver, 219 


5. A judgement at law acquiesced in until 


a writ of error is barred by the statute, 
cannot be opened in equity. Jones v. 
Watkins, 31 


3. Judgement by default, taken before decla- 


ration filed, is error. M‘Elroy v. Dwight, 


149 


7. On a sciere facias against two, executed 


on both, oue defendant plead separately, 
and the other failed to plead; judgement 
being rendered against him only who 
pleaded, it is error. Brahan v. Johnson, 

139 


. In acause remanded from the Supreme 


Court to a Court below, for further pro- 
ceedings, the pleadings being amended 
in the Court below, the judgement of the 
Supreme Court cannot be pleaded in bar. 
Nance & Co. v. Pope & Hickman, 220 


. No judgement can be rendered against an 


overseer of a road for costs in prosecuting 
‘ 


defauliers. Bettis v. Nicholson, 349 


. On judgements of County Courts affirm- 


ed in Cireuit Courts, 15 per cent damages 
mav be given. Ward et al. vy. Alexander 


& Bills, 382 


. A writ against two was served on one on- 


ly. The declaration was against both, and 
the plea was by “ the defendant,” without 
distinguishing which. ‘This 1s the appear 
ance of the one only, who was served with 
process, and a judgement against both is 
error. Rivers v. Loving, 


12. A judgement taken for want of a plea, 


when one appears on the record is error, 
although it is recited that the defendant 
saith nothing in bar, &e. Thomas v 
Brown, 412 


See Amendments and Jeofails 3.6. 

‘«  Assumpsit 12. 

Attachment 1. 

‘< Bond 1. 

Executors and Administrators 2. 
Garnishee 1, 

Indictment 1. 2. 

Judgement on Motion. 

Practice 7. 13. 

Sheriff 1. 10. 


ac 


“sé 


JUDGEMENT NUNC PRO TUNC 
Sce Amendments and Jeofails 3. 
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1. To authorize a summary judgement 


JUDGEMENT ON MUTION. \ 
i 
against a security on a bond for the deli-| 
very of property taken on execution and) 
claimed by a third person, such bond must 


have been returned by the sheriff, endors-|! 
ed forfeited. Allen v. Hay “ys, 19) 


- Ta summary proceedings, it is sufficient if! 


the record states that the requisive facts) 
were proved, and it is not necessary th: at! 
it shou d show the evidence by whielit! ey 
were proved. Jf Whorter et al. v. Ma: rrs,|. 
63}! 


. Atrial by jury is not necessary on 2 mo-| 


tion for judgement against a suerif?, when’ 
the defendant voluntarily submits the 
1 uestions of fact to the Court, Ibid.| 
he act of January 1825, by which the Su- |, 
preme Court is authorized to render judge- \ 
ment against securities in writ of error)! 
bonds, doves not autho-ize Cireuit Courts t ), 
do so on writs of error from the County) 

Courts. Ward ct al.v. Alexander & B: ills, | 
382! 


. Ona motion by the State Bauk for judge-| 


ment, a declaration is not scannie ‘ nor! 
technical special pleading, thoug! the re- 
cord must shew every material fuet tol! 
have been proven. Lyon vy. The State}! 
Bank, 442) 


. A notice of motion for judg sement by the}, 


3. 


Bank, identifying the debt: with reasona- Il 
blecertainty, is sufficient, though it has not) 
the technical precision ‘of a pera 
it 
Such notice may be served by a sheviff or} | 
a private person. Ibid: li 
Ta eedings of this kind, though notice, i 
is issued against three defendants, a mo-) 
tion and judgement may be against one) 
only, and no discontinuance is — | 
uu 


| 


“ Costs 2. 
« Jury}. 


JUDICIAL ATTACHMENT. 


To sustain a judicial attachment, it must}: 
appear that the defendant is an inhabitant 
of this State, Erans v. Saltmarsh, 43), 
In a proceeding founded on a judicial at-|, 
tachment, the record must show that the 
defendant is an inhabitant of the State.|! 
Blair v. Cleveland, 421}| 
That fact may be shewn by affidavit in 
term time or in vacation, but if it does not}’ 
appear, it iserror, though the defendan:‘ 

das entered an appearance. Ibid 





INDEX. 


JURISDICTION 
See Assunpsit 2. 
ss Chancery 3. 4.3 
“ County Court 1.5 
“ Forcthle Entry and Detainer 1. 
‘“ Guardian 1. 2 


JURY. 

1. In summary proceedings against officers, 
when there is a material issue on contro- 
verted matters in pais, they have a right 
tvajury trial. Pope &§ Hickman v. Stout, 

pe 
ofo 

3. Whlicre the record shews that the issue was 
tried by “a jury of good and lawful men;”’ 
aiter verdict, the Court will presume there 
were twelve jurors, though only eleven 
names are set (orth; the parties being in 
Court, and no objection being made at the 
trial. Foote v. Lawrence, 483 
and Append, 619 

See Evidence (X—1. 
* Forcible Entry and Detainer 2. 
“ Guardian 3. 
Judgement on Motion 3. 


JUSTICE OF PEACE. 


1. A justices’ warrant may be proved 
production, and his vath. Scvtt y 


by its 
If‘ Crary, 

315 
And the proceedings of two justices may 
"be proved by their production, and the oath 
of one only. Ibid 


See Abatement 1. 
‘ Appeal from Justice. 
“ Forcible Entry and Detainer. 


JUSTIFICATION. 


See Slander 1. 2 
“ Trover 3. 4. 


LACHES. 


Sce Bill of Exchange 2. 
“ Mortgage 1. 


LANDS. 


1. In this State, possession of land for twenty 
years, under claim of title, creates a pre- 
sumption of a grant. Stodder v. Povrell, 


287 
See Deed 1. 
“ Evidence 1—3. 4. II—1. 4.5. 7 
“ Heirs 1. 
“ P urchaser of land 1. 2. 3. 4: 
“ Trespass to try titles. 





INDEX. 


LEGACY 
1. Inthis State a legacy muy be recovered 
of an executor by an action at law, though 
the most appropriate remedy isin chan- 
cery. Pettigrew vy. Pettigres, 


LEGISLATURE. 
See Bani: 2. 


LIEN. 
A mortgagee of slaves files a bill to fore- 
close against the administrator of an estate 
reported insolvent: held that by a delay te 
foreclose for thirteen years, the lien was 
lost. Gayle et al. v. Singleton, 


See Execution 1. 


LOST PAPER. 


520 


560 


. . . . . | 
. Preliminary evidence having been given, 


going to prove that a paper was delivered 
to the defendant, he may prove its loss by 
hisownoath. Bass v. Brooks, 44 
The affidavit ofa party, showing that a 
paper constituting a link in his chain of 
title had been deposited by him with the 
clerk of the County Court for registration: 
that the clerk had informed hin since that 
it was not in hisoffice, and that he, the par- 
ty, had made diligent search for, and could 
not find it, and believed it to be lost or 
mislaid; is sufficient to let in secondary evi- 
dence. Ward v. Ross, 136 


LOST TREASURE. 


The finder of lost treasure before the loser 
is known, has a sufficient special property 
in it to maintain trover against any one 
Who converts it, except the true owner. 
Brandons v. Huntsville Bank, 320) 
The possession ola slave who has found 
lost property, is the possession of his mas- 
ter, and if it be delivered by the slave to 
any one not the owner, and the owner is 
not known, the master of the. slave may 
sue for it. Thid. 


MALICIOUS PROSECUTION 


. This action may be sustained if it ap- 
pear that the defendant without probable 
cause, and with malice, instituted the pro- 
secution; and malice may be inferred from 
want of probable cause. Bennett v. Blacl:, 

39 
A discharge from a prosecution on a war- 
rant made by two justices, may be proved 
hy the production of the warrant and’ 


| 
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judgement, andthe cath ofone justice e only, 
though the judgement is given by Loin. 
Scott v. M: Crary, 315 
In an action for a malicious prosecution, 
the information on oath was for facts con- 
stituting a larceny, and the warrant for a 
robbery. The declaration avers the pro- 
secution to have been for a robbe: ‘y: held 
that the proceedings were erroneous, and 
that the prosecutor is not responsible in this 
action for the mistake of the justice in pro- 
ceeding fora different crime than the one 
charged on oath. Bennett v. Bieck, 494 


MANSLAUGHTER. 


. Aslave under an indictment for the mur- 


der of another slave, being ‘ound guilty of 
manslaughter only, is liable under the sta- 
tute, to be whipped and branded. The 
State v. Peter, 38 


MASTER AND SERVANT. 
See Lost Treasure 2. 


MISJOINDER. 


When the same plea may be pleaded, and 
the judgement rendered on two 
counts in the declaration, there is no mis- 
joiuder of causes of action. Fettigreiwr v. 
Pettigrew, «580 


Sce Appeal from Justice of Peace 5. 6. 


same 


MISTAKE OF LAW. 


Money paid under a mistake of law, but 
voluntarily paid, cannot be recovered back. 
Jones v. Watkins, 81 


MONEY HAD AND RECEIVED. 

Sce Assumpsit. 

MORTGAGE. 

A mortgagee of slaves failed to foreclose 
his mortgage for 13 years, und in the 
mean time the mortgager having died, 
and his estate being reported imselvent. 
the lien was decreed to be lost. Gayle et 
al. v. Singleton, 566 


MOTION. 


On the trial of a motion im summary pro- 
ceedings, Where the facts are voluntarily 
submitted for the decision of the Court, a 
jury is not necessary. M‘ Whorter et al. v. 
Marrs, 5] 
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2. 


3. 


ed 


. If an officer seize property under process, 


. Notice to quit is not necessary to entitle, 


The costs of such motions fullow rae 
event of the canse. Did. 

But in suaimary proceedings against offi-| 1 
cers, when there is a material issue, on) 
controverted matters in pais, thev have a | 

right of trial by jury. Pope & Hickman v. 

Stout. 373 
A motion inthe name of the State as | 
plaint iF, will not lie against a tax collec- | 
tor. for failing to pay over the county tax. | 
Mayberry et al. v. The State, 266 | 


See Appeal from Justice of Peace 1. 2.3. 
Judgement on Motion. i] 
4* Penal Statute 1. it 
“ Sheriff. 


‘ 


NEW TRIAL. 


. Whether after two new trials at law, | 


chancery can decree a third guere. With- , 
ers’ ex’r v. Dickey's, aad| | 


NOTARY PUBLIC. 
See Delivery 1. 


NONSUIT. 
A writ of error does not lie on a voluntary: 
non suit. Cain v. Byrd. 


See Assumpsit 2. | 


NOTICE. 


To declaring on a covenant with a condi- | 
tion, if the action accrues on un event ex- | 
elusively or mainly within the knowiedge 
of the plaintiff, he must aver and prove 
notice. But if the defendant has an op- 
portunity of knowing the fact, no notice 
of performance of the condition is neces- 
sary. Huff v. Campbell, 543, 


and sell it without giving due notice, tro-| 

ver lies against him for the deficit in the 

price occasioned thereby. Wright v. Spen- 

eer, 57 

See A from Justice of Peace 10. 

“« Evdence VIIT. Depositions 2. 3. 
Judgement on Motion 7. 8. 


NOTICE TO QUIT. 


the plaintiff an action to try titles to reco-' 
ver against a trespasser. Woods v. Nabors., 


72 





NUISANCE. 
See Action 7. 


rs) 





INDEX. 


GRIGINAL CONSIDERATION. 


1. The plaintiffmay sue on the original consid. 
eration of a contract, though an order ona 
third person may have been given in pay- 
ment, and is in the possession of the per- 
son drawn on, if the plaintiff can account 
for such possession, and shew that it was 
improperly obtained. Gayle v. Randle, 

529 
See Assumpsit 7. 8. 


OVERSEER OF ROADS. 


1. An overseer of roads is not authorized te 
take timber for repairs, without the 
owners consent. Reynolds v. Speers, 34 

2. No judgement can be rendered against an 
overseer of a road for costs in prosecuting 


° 
~ 


defaulters. Bettis vy. Nicholson, 349 
PARTIES. 
See Action 1.9. 
“ a from Justice of Peace5.6.7.& 
“cs Deb ht al 


Detinue 1. 
Motion 4. 
Practice in Chancery 2. 


> 


PARTNER. 


1. A partner may maintain an action at law 


against his co-partner for an excess paid 
over his proportion ena joint purcuase of 
land. Bumpass v. Webb, 19 


| 2. A written contract, though made in the 


name of one partner only, may by parol 
evidence be proved to relate to the part- 
nership concern, so as to charge the firm 
Snead v. Barringer & Rhodes, 134 


3. An action at law lies by one partner 


against another ona writing ascertaining 
the amount due by one to another on a set- 
tlement, though there be no expres pro- 
mise to pay. M*‘Coll v. Oliver, 510 


4. One partner cannot bind his co-partner, 


by affixing the co partnership signature to 
a note,-as securiy forthe debt of a third 
person, unless by his assent. Rolston y. 
Click et al. 526 


5. And the onus probandi of such assent lies 


on the plaintiil. Thi 


Sec Assumpsit 6.7.8 
“ Contract ®. 


PARTY. 


1. A party may prove the loss of a paper 


which was in his possession by his own 
oath. Bass v. Brooks, 44 
Ward v. Ross, 136 
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2. Under a pfea of usury, where the defend-! 


. Payment made to an intermediate holder 


. Restitution cannot be obtained of a pay-| 


. Payment is a good plea to an action of debt} 


INDEX, 


ant offers to prove the usury by his own! 
oath, and where the plaintiff denies on, 
oath a part of the facts stated, such facts as 
are not denied, are evidence. Faris & 
Powell v. King, 255 


PAYMENT. 





of a note which is endorsed in blank, such 
holder being the owner at the time, is a| 
good defence, though the name of such} 
holder does not appear on the note. Rich-| 
ardson v. Farnsworth, 55 


though under a| 


ment voluntarily made, 
Watkins, 81) 


mistake oflaw. Jones v. 





on a record of a recovery in another state. | 


Hardwick v. King, 312, 


See Assumpsit 6. 7. 8. 
“ Agreement 2. 
“ Debt 2. 

“ Evxecutors and Administrators 12. 

“ Pleading If. Replication 1. 


‘ 

| 

' 

| 

} 

PENAL STATUTE. | 
Where a penalty is incurred under a sta-|| 
tute. it must be recovered while the st: utute || 
is in force, and whien the statute is re peal-| | 
ed, penalties incurred under it, though be- i{ 


fore the repeal. cannot be recovered. The! 
State v. The Tombeckbce Bank, 347), 


See Penalty 2. | 


PENALTY. 


A contract to pay a certain quantity of cot- | 
tonona day st ated, or ia current money “| 
rating t! 1e cotton at tw enty cents per pound, | i 
is for stipulated ! damages and not penalty.| 

Brahan & Rose v. Pope & Pope, 135) | 
An action for a forfeiture, tor failing to} 
keep a cotton gin enclosed, must be insti-'| 
tnted within one year, or it is barred. 
Johnson v. Hughes, 263 


I) 
See Usury 12. | 


PERFORMANCE. 


A. sold his crop of cotton to G. to be ginn- 
ed and delivered as soon as practicable; G. 
to pay 11 1-2 cents ond livery ; the amount 
of an execution, whici 1 be held against A.| 


i 


| 
| 





to be deducted out of the price; and G. had 
advanced fifty dollars towards the price. | 
A. had 3 a and delivered the eottou to! 


another; held that G. was not bound to)! 


z. 


ios | 


| 7. 
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give further proof of readiness to perform 
his part of the agreement. Andersun v. 
Garth, 160 
A. covenanted that he would pay a judge- 
ment and execution existing against B. 
Being sued by B. on it, he pleaded that 
before the return day of the execution, B. 
paid it himself, whereby he was prevent- 
ed, &c. and also, that before the return 
day, he tendered the money to the sheriff, 
whe refused to receive it. B. replied, that 
on account of A’s. failure to satisfy the ex- 
ecution promptly, that he was urged and 
compelled to pay it before the tender and 
return day. Keplication held good on de- 
murrer. Somerville v. Jones, 345 


See Notice 1. 


PLEADING. 


I. Declaration. 
I]. Plea. 

IIT. Replication. 
IV. Demurrer. 
V. Similiter. 

VI. Scierit Facias. 


I. Declaration, 


A promise to indemnify a sheriff's security. 
against loss, Is gvod rin writing ; but it 
need not be averred in the declaration that 
it wasin writing. Brown vy. Adams, 51 
The rule is, if the liability exists af com- 
mon law, it need not be averred that the 
premise was in writing, but if the liability 
is created by statute, and is required to be 
in writing, it must be so averred. Thid. 
In case for deceit, that defendant “ ‘by false 
ly warranting property to be sound, indue- 
ed the pli tintiffto buy,” is a sufficient aver- 
meant of the scienter. Pryor v. M‘Nairy, 

150 


4. Indebt, the pleadings must show a cer- 


tuin sum due, with sufficient precision and 
consistency to enable the Court to render 
judgement final thereon on demurrer. 
M: Kenzie & Bennock v, Conner, C2 
An entire snm may be’demanded in the 
writ, and different lesser sums in different 
counts in the declaration, if certain and 
consistent in themselves, Thid. 
Since the statute of J°24, where there are 
good and bad counts in a declaration, and a 
general verdict for the plaintiff. the verdict 
will be sustained. Hurris v. Purdy, 231 
Thirman v. Mattleaes, Sed 
In a declaration on a note payable at a 
particular place, the want of an averment 
of a demand ts cured after verdict. Irvine, 
adm’r, v. Nithers, 234 








630 INDEX. 


8. Semble, that such special request need not}! 4. 


be averred in an action against the real]/ 
debtor. Ibid. | 
& On an appeal from a justice, where the}; 
sum claimed is more than $2), a declara-|| 
tion or statemeni is necessary. Rodenet al. 
v. Roland, 206 
19. Ona motion for judgement in favor of the 
State Bank, a declaration is not necessa-|| 
rv. Lyonv. State Bank, 442) 
11. Ona covenant to pay for the hire of ne- | 
groes, the declaration must aver that the!! 
defendant had the nse of the negrees.|| 
Rassett’s ex’rsv. Jordan, Bel! 





. . —-: . jt 
12. In actions against sheriffs on their bends,'| 7 


for failing to administer properly estates | 
committed to them, the declaration must!! 
be in the name of the Judge of the County!| 
Court. and must show for whose benefit 
the suit is brought. The Gorernor v. Gextt|| 
et al. 333) | 
13. fn declaving on an administration or o‘her'!| 
oficial bond given to a Judge of the Coun- 
ty Court, the condition must be set out 
and breaches assizned. Fuqua v. Stone, 


o- 


oo» 
14. Acount on the penalty of such bond enly,'| 
is insufficient. hid.) 


- 


vo. 


~ 


| &. 


15. In declaring on a covenant with a condi-) 10. 


tion, if the action accrues on an event ex- 
clusively or mainly within the knowledge 


ofthe plaintiff, he must aver notice, but 


if the’ defendant bas an opportunity of 11 


knowing it, notice of performance of the 
condition need not be averred. Hf v. | 


Campbell. 543 12. 


Ona geoeral demurrer to 2 declaration 
with two coxnts, ifone is cood, the dennr- | 
rer will be overruled. Pettigrew v. Petii- | 
grew, 539 


16 


> 


See Assunpsit 7. 8. 
“@ Bren y, Be 


“ Common Counts 1. jis 
“ Evidence V—1. 3. - 
“ Mesjoinder 1. 14 
If. Pica. 
3. A plea that thematter in controversy has 
been defermined by the jndgement of a {15 


justice, is not good, unless it show conelu- 
sively, that the trial before the justice was 
on the merits. Pace v. Dossey, 29 
2. Toa plea of payment, with a blank left for: 
the name ofthe person to whom paid, the! 
plainti‘T took issue: held that the plea 
was sufficient and the defect waived.| 
Richardson vy. Farnsworth, 55| 
3. A plea which states matter going to the| 
gist of the action, though not formally and 
specifically stated, cannot be stricken out 
eamotion. Morgan v. Rhodcs, 70 





A plea may be amended by leave of the 
Court at any time betove final wial, and 
after verdict and new trial granted. WH eb- 
ster & Smith v. Wyser et al. 184 
A plea puis darrien continuance may be 
amended, and the amended plea may be 
entitled as of the term when the original 
was filed. thid. 
A plea, that a cashier of the bank was vio- 
lently robbed of money, while in the dis- 
charge of his duty, is defective, unless it 
set forth the circumstances, time, place, 
&e. of the robbery. Huntsville Benk vy. 
Fill et al. 201 
Payment and accord and satisfaction are 
good pleas to an action of debt on the re- 
cord ofa recovery in another State. Hard- 
ick v. King, 312 
To an action cn a note, a plea setting up a 
parol understanding at the time of contract- 
ing, and not embraced in the note given, 
isbad. Caldwell &§ Bennett v. May, 425 


9. To an action against two on a joint con- 


tract, i both appear and plead jointly in 
one plea, one of the defendants cannot 
plead separately in another plea, a matter 
not personal, and which is equally availa- 
ble to both. Ibid. 
A plea of non est factum, pleaded by an 
administrator to a bond of his intestate, 
must be verified by affidavit. Martin, 
admw’r, v. Dortch, 479 
But an affidavit to the best of the know- 
ledge and belief of the administrator is suf- 
ficient. Thid. 
A defendant in an action on a bond or note, 
is not bound to plead non est factum gene- 
rally, with an absolute affidavit; but he 
may plead specially, particular facts 
amounting to a denial of the legal effect 
of the bond, or deny the authority of the 
agent who made it. Ibid. 


. A plea which requires verification, is bad 


on demurrer if not verified. M: Alpin & 
M: Alpin v. May, 520 


. A plea in bar, averring that an award was 


made ona reference of the subject, may be 

good though it does not aver that the de- 

fendant has performed the award. —‘Jbid. 
t 


. Toa note for the payment of specific arti- 


cles, it is a good defence that the defend- 
ant was ready, able, and willing to deliver 
them, and that the plaintiif did not make a 
demand. Thaztenyv. Edwards, 524 


See Abatement 1.2. 3. A. 
“ Judgement 7.8. 11. 
« Action 3. 4. 
“ Agreement 1. 2. 
“* Ezecutors and Administrators 7. & 
“ Performance 2. 
“* Practice 1.2. 5. 9. 10. 20. 21 
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1. 





2. 


L. 


to 


. 





co 


IL. Replication. | 








To a special plea, two replications were 
filed, one special and one general; afier | 
verdict, they being substantially the same, | 
it was held notto be error. Marr v. Fos-! 
ter & Kirksey, o% 
Sce Executors and Adminisiraters 7. 8 
“ Performance 2. 
| 
IV. Demurrer. i 
Judgement as on demurrer, when no de-! 
murrer appears on the record, is ervor. 
Olds v. Sarzent, 3e 
A demurrer toa plea reaches the want | 
ofan affidavit of its truth, when thatis pe- 
cessary, or other irregularity "in pleading. 
M: Alyin & M-Alpin v. Me "Be 
In debt, final judgement may rie rendered 
on demurrer. P% "aon 7: Petticrei, 
On a general demurrer to a dectaratio 





contal: 
demur 


ng iwo counts, if one is good. *he 
ot 2 wee» 
or will be overruled. bhid 


See Action 1. 
“ Ahatement A, 
“ PDemurrerto Evidence 1. 
* Practice 19. 19. 23. 


V. Similiter. 1 
| 


The omission of a similiter is not error. 
Hilson r. Oliver, 46 


VI. Scicri Facias. 


See Agreement 1. 
“© Heirs 1. 


** Judgement } 


PRACTICE. 


Judgement by default for want of a plea, 
cannot be taken until three dave after the 
time allowed for filing declaration, thoneh 
the term may not continue so long. Rather 
v. Ovren, 3S 
Gicynn v. Weaver, 219 
A defendant may prove the loss of a pa- 
per by his own oath, after the introduc- 
tion of evidence proving that it was de- 
livered to him. Bass y. Brooks, 14 
Ward v. Ross, 125 
Filing the general issue asa waiver of a 
plea in abatement. MWilson v. Oliver, 46 
The omission of a similiter is not error. 

Whid. 
Two replications being filed to a special 
plea, one special and one general, a‘ter 
verdict, they being substantially the same, 


$1 


~ 


= 
I 


20. 


GAI 
it was — not to be error. Marr v. Fus- 
ler & hirksey 57 
A motion to dismiss an appeal for insu fli- 
cizney oO 1B} bond, must be made 
at tie return term. Jenkins v. Cauley, ©1 
Payne v. Marin, 4u7 
fn rendering judgement nunc pro tune, the 
court cannot re io the record m a dis- 

ferred te by the clerk, 


tinct suit, thon 
to suppl han etal. v. 











omissions. Dretg 





Tomb Bank, 66 
A plea which states matter going to the 


gist of the action. thouch not formaliy and 
ifeally stated, cannot be stricken out. 
. Riodes, 70 
the defindant having plead 
justification, and offering no evicence to 
plea, shall not be permitted to 
Lee & Wife v. Roberison, 
133 
demur- 












re a plea in abatement and 





ver the ) ir on the record, and a 

loa of no and issue, to the same 
counts afte ct, the plea in abatement 
sind) demurrer e tv be considered as 


. Lea & Wife, 141 
udgement by default 
viaration. M-Elvey v. 
149 
was an affidavit for 
but no writ, and 
cement by detault; Judgement sus- 
tained. Guy v. Hinsten, 149 
With the transcript of the procee dings at 
law, the clerk certifies a copy of a release 
ys as Written on a bill in ehancery, 
filed in the same ceurt, to obtain an Injune- 
The reiease isa part of the record, 
pe 





Is erior to ake 


ing the 





record there 
a bail bond, 














‘ J 
‘udsement must be affirmed. 











VAG | 0m p- 
“son v. Ayres, 71 
or will be considered which !s not 

sally assigned. Stelbins v. Fitch, 181 

A plea mav be amended ! y leave of the 
Court, at anv time before final trial, and 
aites verdiet ond new trial granted. MWeb- 
ster Bo wmitit ve user et al. In4 


Though it be ay lon puis darrien cortinu- 
f llid. 
acainet several, if the Circuit 
rachanse of venne as to one 
Sunreme Court will supersede 
‘an Duke v. Battle ct al. 218 
statute of 1824, a general ver- 
jaintiif on a declaration, con- 
1 will be sus- 
tained. Jierris Purdy. 231 
a 

i 


When adefendant demaurs tothe] tainth 








taining good and bad eounts, 
$ 
the com may in its discretion, 
compe! the a f to join in demurrer. 
Brondoms v. Hintsrille Ban’, 329 
mene: ‘ n t! ( . proper in 


form and substance, pr ho tiled, 
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must be disposed of legally, and if judge-)) 


22. 


4. The possession of a slave who has found)! 


. 
~~ 


ment is taken for want of a plea, when 


such an one appears, it is error; though} 


the record recite that the defendant saith 
nothing in bar, &c. 


ed declaration, he thereby acquiesces in 
the order of amendment, and waives all 
right to revise the decision of the court 
on the former declaration, or on his pleas 
thereto. Caldtcell §& Bennett v. May, 425 
A Judge presiding at a trial cannot be chal- 
lenged for interest or bias. Lyon vy. State 
Bank., 


. Imposing terms on granting leave to with- 


draw a demurrer, and ty plead, is matter 
of discretion ; and itis not error to grant 
such leave without costs. Murtin, ad’mr, 
v. Dortch, 479 
See Appeal from Justice. 
* Assignment of Errors 1. 
* Assumpsit 2.12. 
“ Bul of Exceptions 1. 2. 
“ Charge of the Court 1. 
“ Discontinuance. 
‘ Evidence 1X—1. 
‘ Forcible Entry and Detainer 2. 3. 
“ Garnishee 3. 
“ Judgement 2.11. 
“« Judgement on Motion 2. 3.5.6.7. 8. 
“ Jury 1. 
“« Lost Paper 1. 2. 
“ Pleading I—9. 10. 11—10. 11. 
“ Practice in Chancery 2. 3. 
“ Sheriff 3.4.5. 6. 


POSSESSION. 


Jost property, is the possession of the mas- 
ter; and if the slave deliver it to any one 
not the owner, andthe owner is notknewn, 
the master may maintain trover for it. 
Brandons vy. Huntsville Bank, 320 


2. Possession of an order by the person 
drawn on, is not conclusive evidence of 
payment ofit, though it be receipted ; such|’ 
possession and receipt may be accoun‘ed); 


for and explained. Gayle v. Randle, : 2) 


See Principal and Security 3. 
“ Trespuss to try titles 4.10. 11. 


POWER OF ATTORNEY. 
See Delivery 1. 


PRACTICE IN CHANCERY. 


. Where an injunction has been granted on 
a bill with ex parte affidavits in support of 
it, if the answer denies the material facts 


Thomas vy. Broven,}| 
412}| 
When the defendant pleads to an amend-}, 


442), 





INDEX, 


— 


" 
- 


»” 


w. 


om 


. The 


stated in the Dill and affidavits, the injun ¢- 
tion will be dissolved. Withers’ ex’r y. 
Dickeys, 190 


- A bill should not be dismised for improper 


parties, or fer want of parties; such de. 
fect is amenduble atany time. Gayle et al. 
v. Singleton, 566 
Commissioners may be appointed to audit 
claims of creditors, and to state an account 
with an administrator. Ibid 


Sce Decree }. 


PRESUMPTION. 


. The plaintiff! producing a note payable te 


lim, is presuned the owner of it, though 
it appears endorsed by hint to another. 
Pitis v. Neyser & Keyser, 154 


- Butthis presumption may be rebutted by 


proof, and if rebutted, the plaintiff can- 
not recover. Thid. 
The endorser cannot maintain an action 
fur the use of the endorsee, us the pre- 


sumption is then rebutted. Johkuson, use of 


Stone v. English, 169 


. Possession of land fortwenty years cre- 


ates a presuinption of a grant. Stcdder v. 
Povell, ORT 
And in some instances against a trespass- 
er, a possession for less than twenty years 
will sutlice. Smoot & Nichelson vy. Le- 


me 


eatl, uJ 


See Reeord 6. 


PRINCIPAL AND AGENT 


master of a steamboat is liable in 
trespass for an injury doue to the person 
of another, by the discharge ofa gun from 
the boat by a servant, in his presence, and 


by his command. Rhodes v. Roberts, 145 


. An obligation signed D. HH. (scal,) for J. 


H.—T. R.—and J. W. is sufficiently exe- 
cuted as the bond of J. H.—T. R.—and 
J. W. by their agent, although there be 
but one seal; and it is not the individual 
bondof D. UW. Martin, adin’r, v. Dortch, 

479 


PRINCIPAL AND SURETY. 


. In debt, it is a good bar that the defendant 


Was a security, and that after the note was 
due, and while the principal was solvent, 
he gave notice, though not in writing, and 
requested the plaintiff to sue the principal, 
and that the plaintiff neglected to sue till 
principal became insolvent. Bruce v. Ed- 
wards, 

The possession of a note made to be dis- 
eounted im bank by the security, is not 











—- me & bee 








ps) 


a 


. - - ' > ! 
3. A list of the jury must be delivered to aj] 
| 


” ie . ss bv the s° a St 
. Service of process bv the sweriil elect, be- 


. Apromise by A. to B. that ifhe will become| 


. One executor may maintain an action} 


INDEX. 


sifficient evidence per se, to sustain an ac- 
tion against the principal. Landrum v. 
Brookshire, ex'r, 252 


. The principal in a bond for writ of er- 


ror, without the assent of his sureties, 
agrees with the adverse party that the 
judgement shail be affirmed; that he will 
deliver endorsed bills for the amount, paya- 
ble by instalments, and that no execution 
shall be levied but in the event of the non 
payment of the bills. The securities are 
discharged, Comegys §& Pershouse v. Cox 
& Harris, 262 


. Securities cannot join in an action to reco- 


ver money paid by them for their princi- 
pal, unless the payment be made out of a| 
joint fund. Parker v. Leek &§ Lamberison, 
’ mee 
ven 

See Promise 1. 

| 
| 


PRISONER. 


. A prisoner indicted for felony, found guil-| 


ty, and judgement arrested, is liable to a 
second indictment. The State v. Phil, 31 





Under the statuie of 1207, if not tried at 
the second term, by delay of the State, | 
the prisoner was liable to be discharged; 
though the delay was occasioned by ad-|| 
journment of the Court. Ibid. 


a prisoner charged with a capital offence, 

two entire days before the trial; the day|| 
of delivery and day of trial exclusive.|| 
State v. M‘Lendon, 195) | 


. Theact of 1825, restricting a prisoner’s | 


second term, does not extend to a case 
where the indictment was found before 
Jiid | 
| 


} 
right tobe discharged if not tried at the}! 
| 


the act passed. 
See Arrest of Judgement 2. 5. 
nee {| 
PROCESS. |} 
| 


fore he was qualified, as the deputy of his; 
predecessor, after the term for which he 
was elected has expired, held valid. Gar-' 
ner v. Clay et al. 182) 

See Judgement 11. 


PROMISE. | 
| 
security of C. in a sheriff's bond, he will] 
indemnify him for all losses, is binding, if} 
in writing. Brown v. Adams, 51} 


against another on his express promise. | 
Phillips v. Phillips, 71) 
See Assumpsit. 
** Contrast. 
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PROMISSORY NOTE. 


1. One of the makers of a note is not a com 
petent witness to invalidate it. Hoss & 
Wife v. Wells, 139 


2. In an action against the maker, by the 
bearer of a note, payable to G. P. or bear- 
er; a note of W. H. and G. P. payable 
to defendant or bearer, may be given in 
evidence as a set off, without proof of the 
signature of W. H. or that defendant was 
in possession of the note when the action 
was brought. Clarke v. M:Elroy, 147 

+. Ona note payable at a particular place; 

after verdict, the want of an averment of 

a demand at such place is cured. Irvine, 

adm’r, v. Withers, 234 

Semble, That such demand is not neces- 

sary in an action against the real debtor, 

Thid, 
In an action by payee against the maker, 
the plaintiff produced in evidence a note 
payable at Bank of G. with the usual 
memorandum to “ credit the drawer,” and 
endorsed by the payee. The defendant 
proved it was the custom of the Bank on 
discounting such notes. to place the amount 
to the drawer’s credit. The plaintiff is not 
entitied to recover. Allen’s ex’r v. Mat- 

therw’s adm’r, 273 

On a check, bill or note, payable on de- 

mand, or where no time of payment is 

expressed, no days of grace are allowed; 
and presentment in a reasonable time af- 
ter reception, to the maker, is sufficient to 
charge the endorser. Sommerville vy. Wil- 

liams, 484 

7. To a note for the payment of specific ar- 
ticles, it is a good defence that the defend- 
ant was ready, able and willing to deliver 
them, and that the pleintiff did not demand 
them. Tharton vy. Ldtards, 524 

See Action 1. 

‘* Assumpsit 6.7. &. 11. 12. 

“ Chancery 7. 

“ Damages 3. 

“ Eridence V—4. VI—2. 

“© Payment 1. 

“ Pleading Vi—®. 12. 
Presumption 1. 2, 3. 

“ Usury 4. 11. 12. 

“ Vendor 1. 


nee 


-~ 


PROTEST. 
See Evidence 1X—1. 


PURCHASER OF LAND. 


1. A purchaser of land cannot resist the pay- 
ment of the purchase money for defects in 
the vendor’s title, when he has taken pos- 
session, and remains in the quiet enjoy 








6-4 


ment ofthe premises. Christian v. Scott,’ 
« 493); 


2. Though the vendor make fraudulent re- 
presentations as to the goodness of the ti-), 
tle at the time of sale. Toid.|| 
If there is fraud ia the sale, but the pur-! 
chaser after ascertaining it, oes on to take | 
and retain possession, he cannot set up | 
the fraud as a defence to an action for the | 
urchase money. hid, | 
There is not such a failure of considera-! 
tion as will defeat the recovery, if posses- 
sion be delivered and retained under the | 
contract. Tuid. 


RECEIPT. 

A receipt is not conclusive evidence of 
payment, but may be explained by parol. 
Gayle v. Randle, 520. 
| 

' 


RECORD. 


1. When the record shews no demurrer, 
judgement as on demurrer is error. Oli 
v. Sargent, 34 


In summary proceedings, it is sufficient 
if the record states that the requisite faucis 
Were proved; it is not necessary it should 
shew the evidence by which they were 
proved. M:iVhorter et al. v. Marrs, 63) 
The record ofa distinet suit cimnot be re- | 
sorted to in rendering judgement xune pro | 
tunc, though referred to by the elerk in iis | 
entry. Drauzhaa et al. vy. Toiubechiee | 
Bank, 64 | 
Where the record states that the plaintuf | 
“saith nothing in bar.” &c. but shews a | 
good pleaon file, a judgement by default, 
taken for want of a plea, will be reversed. 
Thomas v. Brown, 4i2 
In proceedings founded on a judicial! at- 
tachinent, the record must shew that the 
defendant is an inhabitant of this State. 
Blair v. Cleveland, 421 
6. Where the record shews that the issue 
was tried by “a jury of good and lawful 
men,” no objection being made at the trial, ! 
the Court will presume there were twelve , 
jurors, although eleven names only are set | 
forth. Foote v. Lawrence, 453 | 
and Appendix, 619 

Sce Authentication 1. 2. 

“ Fridence I. 

‘- Forcible Entry and Detainer 2. 3. 

“ Practice 13. 


« Sheriff 6. 


RELEASE. 


1A release of damages is not sufficient 
to bar an action. Logan v. Austin, 476 


See Practice 13, 


INDEX. 


1. 


2. An appeal does not lie from the proceed- 


1. A cashier ofa bank is not liable for money 








RELEASE OF 


See Practice 13. 


ERRORS. 


tELIEF IN EQUITY. 
See Chancery. 
“ New Trial 1. 


REMAINDER. 


1. T W. by will, lends to his daughter E. 
slaves during her life, and if she leaves 
heirs of her body, then gives them to such 
heirs for ever; and for want of such heirs, 
then to A. W. The remainder to A. W. 
is good, and not too remote. Bell & Wife 
v. Hagen, 538 

REPEAL OF STATUTE. 

1. Where a penalty is incurred under a sta- 
tute, it must be recovered while the sta. 
tute isin foree, as a repeal of the statute 
bars a recovery. The State v. The Tom- 
beclchee Banl:, 347 


REPLEVY BOND. 
See Bond 1. 3. 


REPLICATION. 
See Pleading Ul. Replication. 
RIGHT OF 
See Bond 1. 


PROPERTY. 


ROAD. 
he overseer ofa public road is not au 
thorized to take timber for repairs, without 
the owner’s consent. Reynolds v. Speers, 


34 


ings of the court of commissioners of roads, 
&e. in laying out a road, &e. till a final 
order confirming the report of the jury. 
Smith v. The Commissioners of Roads. 


185 


ROBBERY. 


violently robbed from him while in the dis- 
charge of his duty, under a condition in 
his bond, safely and securely to keep mo- 
neys, &c. Huntsville Bank vy. Hill et al. 
201 

See Bailment 2. 


SALE OF LAND. 
See Purchaser of Land 1. 2. 3. 4. 
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lL. Judgement against a sheriff 


SCIENTER. 1 

‘ , . P , Le | 
Nee Pleading 1. Declaration 3- 
1 

rs . ‘ ‘ ~ 1! 

SCIRE FACLAS. 

See Pleading VI. 
ECURIT 

} 


t is a good defence in an action against a 
security ina note, that alter the note fell 
due, and while the princ ip mal was solvent, 

he gave notice to the plaintiif to sue the 
priacipal, which he failed to do until he! 
became insolvent, though such notice was) 
not ia writing. Bruce v. Edwards, 11) 
A see urity in a bond, for the appei uranc e! 
ofan insolvent debtor, to render his sche- 
dule, &c. under the act of 1221, is not lia- 
ble if the debtor does appear and ob- 
tain his discharge, althoug!: it be fraudu- 
lently obtained; provided the sec urity be 
not a party to the fraud. Davis’ ex’rs_ v. 
Cathen, 4L2 














One artner cannot bind his co-partner by 
ahs king the part nership name to a note, as 


urity for the debt of'a third person, un- 
: by liis assent, and the enus probandi 
of the assent lies on the plaintiil. Nolston 
v. Click ct al. H20 





See Judaemeni on Motion 4. 
“ Pieading 1. Declaration }. 
“ Principal and Surety. 2. 3.4. 


“ Sheriff 1.15. 17. | 





| 

SERVICE OF PROCE | 
| 

See Process 1 | 
SET OFF. 





See Exccutors and Administrators 32. | 
Promissory Note 2. | 


SHERIFY. 


and his secu- 
rities for failing to return an execution, 
should be for the amount ef the execution 
and interest, and not for a fine of five per 
cent per month irom the date of the exe- 
ution, will judgement. 20° Wherter et al. 
Marrs, 63 
It is no excuse for failing to return the ex-; 
ecution, that the sheriff put it into the post 
office. Ibid.) 
Insummary proceedings against a sheriff; 
on motion, it is sufficient ifthe record states 
the material facts to have been proved,| 
and the evidence by which they were} 
proved, is not necessary to be shewn. 
lhid || 


INDEX. 


4. 


6 


ae 


8. 


oO 


10. 


H}. 


— 
_ 


16. 


17. 


_ 7 . 6 
When the defendant voluntarily submit 
the facis to the decision of the Court. a 
jury is not necessary to try such motion. 


P Ibid. 
The costs of the motion follow the event 
of the case. Ibid. 


The record must shew, however, that the 
defendant kad due notice of the metion; 
und the mere recital that the parties ap- 
peared by their attorneys, is insuthcient. 
Marchbani:s v. Rogers, 143 
Sembie, that a motion will not lie against a 
sierif for not returning an execution 
which has been superseded. Ibid. 
Prior to the statute of le26. a motion would 
not lie against a sheriff duiy making his 
return, for failing to make the money on a 
ji. fa. Williams M‘Breom, ~ 492 
in summary proceedings ayrainst officers, 
when there is a material issue on contro- 
verted matters im pais. they havea right of 
trial by jury. Pope & Hickman v. Stout. 

oa 
The fine against sheriffs and others for 
failing to return process under the act of 
1207. is within the discretion of the Court; 
and the decision of the Court as to its as- 
sessment, ts not subject to revision inthis 








J 


Cowt. Thid. 


An execution azainst a sheriff must be di- 
rected to the coroner, and if directed to 
the sheriff, theugh delivered to the coroner, 
he cannot legally execute it. lind. 
Sheriifs when sued on their bonés of of- 
fice. are liable as ether administrators are 
on their administration bonds; and must be 
sued in the name of the Judge of the 
County Court, tor the use of the party in- 
jured. The Gorerner v. Gantt et al. 3&5 
Tn an action against a sheriff for a false re- 
turn, there must be a fraudulent intention 
shewn, to charge the defendant. Sather- 
land & Sutheriand vy. Cunningham, 428 
Ia party is injured by an improper return, 
the remedy is by a special actionon th 
case, shewing the mjnry sustained; and 
the damages will be according to the loss. 
Thid. 
In an action against a sheriff and his seeu- 
rities, his claiming and exercising the of. 
fiee, and an admission of the fact in the 
ollice bond executed by them, estops then) 
from denying that he is sheriff. M+ lhor- 
ter et al. v. M+ Gehee, 546 
In renewing the bond of a sheriff urder 
the act of 1822. the bond is good though 
taken by the Judge at chambers, and not 
in open Court. And the Judge at cham- 
bers may prescribe the amount of the pen- 
alty. Thid. 








A previous default, by which the sheriff 


and former securities might have been 
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made liable for the same debt, is no de-}} 


The measure of damages in such action, 
is the deficit in the price of the article, 


fence to after securities. Thid.\| 
‘Trover lies against an Officer who seizes|| 
property by virtue of process, sells it 
. without giving due notices,” ight v. 
Spencer, 576)! 


~ 


caused by suc neglect, and not the va-|! 


&. 


lue of the article. Ibid!) 
Sce Bond 1. 2. | 
“ Baill. i 
“ Contract 4. i 
“« Kseape 1. | 
Ty | 


Pleading 1. Deelaration 12. 13. 14.! 


Process 1. 


“se 


SHERIFF'S BOND. 
See Contract A. 


Sheriff 12. 15. 18. 17. I 


SHERIFF'S RETURN. 
See Bond 1. 
“« False Return 1. 2. 


SIMILITER. 
See Pleading V. 


SLANDER. } 


. In slander, for words charging larceny, 


and issues on pleas of not guilty and jus- 
tification, the defendant may give evidence 
to prove a particular larceny of the same 
deseripiion as charged by the words. Ad- 
ams v. Ward, 42 
The defendant having plead justification,| 


the evidence being closed, and having of-|| 


fered no evidence to support it, shall not 
be permitted to withdraw that plea. Lea 
S& Wife v. Robertson, 138 


. Words charging “perjury,” are in them- | 


selves actionable, though they do not re- 
fer to any particular swearing. Rid. 
The words charged in the declaration be-. 
ing “she did wilfully and corruptly per- 
jure herself in the examination before the 
justice,” proof that the defendant said in 
relation to the proceedings before the jus- 
tice, in which the plaintiff had testified, 
that she had “sworn to two falsities,” does 
not sustain the declaration. Robertson v. 
Lea & Wife, 14] 
Acharge that she had stolen his sheet and 
shirt, is not sustained by proof that defend-' 
ant said she had taken his sheet and shirt,| 
and was so fond of money nothing could) 
slip through her fingers. Ibid. 
The words, “he swore a lie,” colloquium 
of plaintéff’s testimony on a trial before a 


| 1. 





INDEX. 


justice, are actionable. And it is not ne- 
cegsary that the words should charge that 
the justice had jurisdietion of the case ; nor 
that he was duly sworn; nor thatthe swear- 
ing was ina matter material to the isene. 
Harris v. Purdy, 231 
The defendant cannot be permitted to shew 
that the plaintiff was not a competent wit- 
ness before the justice Ibid. 
And if there were several suits between 
the same parties, the plaintiff is not requir- 
ed to prove to which the colloquium re- 
ferred. Thid. 
Nor is it necessary to prove malice or spe- 
cial damage, Ibid 


. Under the statute of 1224, a general ver- 


dict on good and bad counts in slander, 
will be sustained. Ibid. 
Thirman v. Matthevres, 3e4 


. When the words are unequivocal, and 


convey a direct imputation of crime, and 
point with certainty to the person, no collo- 
quiumis necessary. Thirman v. Matthews, 

34 


. Tosay ofa person “he is a counterfeiter,” 


is actionable per sc. hid. 


. Words are to be constrned according te 


their common import. Tbid 


SLAVE. 
See Demand 4. 
‘~ Indictment 2. 
“ Lost Treasure 2. 


SPECIAL CONTRACT 
See Contract 2. 
“ Eridence V—1. 


SPECIALTY. 
See Action 1. 


SPECIAL VERDICT. 
Where aspecial verdict shews the plain- 
tif has a right, but does not define it with 
sufficient certainty, so that the Court can 
render a judgement on it, a renire de nore 
wil! be awarded. Stodder v. Potcell, 26 


SPECIFIC ARTICLES. 


See Pleading U—15. 


SPECIFIC PERFORMANCE. 
Sce Statute of Frauds 3. 


STATUTE. 
See Constitution 2.3.5. 
“* Penal Statute 1. 
“* Securwy 1. 
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STATUTE OF FRAUDS. 
A. promises B. that if he will become the 
security ofa sheriff, he will indemnify. him 
from all losses. 'T he promise is good, but 
it must be in writing, or it is void by the 
statute of frauds. Brown vy. Adams, 51 


| 
| 


Under the statute, the promise must not, 
only be in writing, but it must be on good | 


1 bid. 


consideration. 
Henley v. Brown, 


144 | 


A parol contract to buy land jointly and | 


divide it, is void under the statute of frauds. 
Henley v. Brown, 144 


-See Pleading J. Declaration 1. 2 


STATUTE OF LIMITATIONS 
A party who ucquiesces ina sities at, 
” Jaw until a writ of error is barred by the 


statute of limitations, cannot be relieved in, 
equity against the statate. Jones v. Wat-| 


| 


kins, 31] 


When the statute begins to run, it contin- 
ues notwithstanding an intervening disa- 
bility to sue; but if the time limited has 
not elapsed at the death of one having a 
right of action, his executor or administra- 
tor may ene within twelve months after- 
wards. Grice v. Jones adm’r, 254, 
An action fora forfeiture for failing to keep 
a cotton gin enclosed, is barred ifnot com- 
menaced within a year. Johnson v. Hughes, 
; 263 
STIPULATED DAMAGES 
See Penalty 1, 


SUPERSEDLAS. 
Sce Practice 17. 
TAX COLLECTOR. 


A motion does not lie against 2 tax collec- 


tor in the name of the State for failing to 


pay over the county taxes. Mayberry et al. 
v. The State, 256 
TIME. 

See Indictment 3. 


Prisoner 2. 3. 4. 


TENANT IN COMMON. 

See Trespass to try Titles 7. 8. 
TITLE. 

See Lost Treasure 1.2 | 


Purchaser of Land. 
* Trespass to try Titles 


| 
| 
i| 
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a1 


. For an injury to the person, smart 


617 


TRESPASS. 
A master cannot maitiiain trespass for the 
killing of his slave, if by jiis coilusion the 
slayer has been discharged trom prosecu- 
tion fom the felony. Morgan v. Rhodes, 
70 


. The master of a steamboat is liable in 


trespass for an injury to the person of ano- 
ther, by the discharge of a gun fiom the 
boat, in his presence. and by Lis command, 
though the injury 
care merely. Khodes v. 145 
money, 
recovered. 


hid. 


Rolcrts. 


or exemplary daniages, may be 


. Trespass on lands for cuttmg timber, may 


be maintained by ene having title withent 

actual possesssion; no one being in the 

actual possession. Gillespie v. Dew, 2B 
See Assault and Battery 1.2.3 
“ Overseer of Roads 1. 


TRESPASS TO TRY TITLES. 

A certificate of the register of the land 
office of the United States, not issued in 
the discharge of his official duties, is not 


evidence of title toland. Woods vy. Na- 
bors, 12 


Nor can it be used for the purpose of shew- 
ing when a title commenced, nor tur any 
purpose, i id. 
Proof that the land was bid off by the de. 
fendant ata sale of publie lands, does not 
entitle him to notice to guit, or exempt 
him from the character of a trespasser. 

Thid. 


. In this State, possession for tw enty years, 


under claim of title, creates a P presumption 
of a grant. Stoddcr vy. Powell, 287 


. A final certificate, under the aet of Con- 


gress, settling Spanish claims, is suflicient 
evidence of title to land; and a trespasser 
cannot go beyond it to question the right. 
Richardson v. Hobart, 50 
A decree of the County Court ordering the 
sale of lands of an insolvent estate. is oy 1- 
dence against third persons concerning 
the land sold, and cannot be impeached or 
inquired into while unreversed. Jbid. 
One tenantin common cannot maintain 
trespass to try titles against a co-tensnt, 
without proving an actual ouster. Jones y. 
Perkins, 512 


. The plaintiff claiming a portion of the 


premises as tenant in common with the 
defendant, the defendant not being a tres- 
passer, may, to defeat the plaintiff, prove 
a better title in the portion claimed to be 
in a stranger, though he do not claim up- 


der hin. Thid 


results from want of 


— 








9. 


11. 


14. 


15. 


° 


~ 
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The statute giving no more eosts than! 
damages in certain actions of trespass, does 
not extend to cases of trespass to uy titles. 
M‘ Geiee v. Evans, +e 539} 
A previous peaceable possession” under! 
clr of title, thoughefor less than twenty 
years, where there has been no abandon- 
lent, is sufficient evidence of title against 
a trespasser ; particularly where there h 








beea a descent cast, ora devise. Smoot & 
Nicholson v. Levatt, AQ) 
Rochon v. Lecatt, GHo 


Suc! possession is sufficient prima facia 
evilence of an estate of inheritance in the! 
wife, to support a claim of curtcsy by ahe 
husband. Thid. 
Tie claim of curtesy is not barred by a ce- 
cree of divorce, a mensa et thora, pronounc- 
ed against the husband. bhid. 
Nor will an antenuptial contract between 
husband a: ad wile, whereby he relinqnis!- 
ed all right to her property, and agreed 
she should retain it to her separate use, 
bar his right of curiesy. hid 

Neither isit barred by an injunction found- 
ed on such contract, obtained during the 
life of the wife, to prohibit his intermed- 
dling with her property. thid. 
A plaintiff claiming as tenant by the eur- 
tesy. may recover possession of te premi- 
ses in the ordinarv form of an action of 


trespass to try titles. Rochon v. Lecatt. 
6UD 

See Special Verdict 1. 
TRIAL. | 

See Jury 1. | 

** Prisoner. 

| 


TROVER. | 


The finder of lost treasure, before the 
loser is known, bas a suilicient special 
property in it to maintain trover against 
any one who converts it, except the true 
owner. Brandons v. Huxtsrille Ban!:. 

32) 
Ifaslave has found the property, the pos- 
session of the slave is the possession of 
the master; and the master can maintain 


trover against any one. not being the 
owner, holding by delivery from the 
slave; the owner being unknown. = Jhid. 


Trover lies against an officer who seizes 
pronerty by virtne of process, but sells it! 
without giving cue notice. Wright v. Spen- 
cer, 
In such action, the measnre of damazes is 
not the value of the article, but the defi- 
eit in price caused by the want of notice. 


57 } 


Wid. 





» 
~~ 


9. 


De 


INDEX. 


TRUSTEE. 

See Action |. 
Guardian 1. 2. 3. 
USAGE. 


In an action against a ginner of' cotton, 
for cotton lost by fire, the plaintiff may 
prov e the usual enqstom of einhkers as le 





carrying fire about their gin houses, and 
also the custom of the witness. if conform- 
able to general usage. Mazwell v. Pason 
514 


Usvuhky. 

Before the correct construction of the act 
vi 1518 was establisiied, judgements were 
erroneously rendered at law, on contracts 
reserving high rates of interest under that 
act. Some being voluntarily paid, and 
vihers sufiiciently old to bar writs of error, 
equity will not interfere. Joxes v. Hat- 
kius, ted | 
A party seeking relief in equity against a 
contract as usurious, must slew that he 
had not an adequace remecy at law. ded. 
Where the defendant offers to prove usu- 
ry by his own oath, and the plaintiti on 
outh denies part of the fucts stated by the 
deiendant; such staternents of tie defen- 
dant going to prove usury as are not di- 
rectly denied, are Pc apaae evidence 
Faris § Powell v. King, : 25D 
A note made for the purpose of raising 
inoney for the maker, and sold at a dis- 
count beyond legal interest, is ust rious} 
and the buy er, though ignorant of the ori- 
ginal taint, cannot recover on it. lbid. 
«\ constable having executions against B. 
agrees to satisfy them, C. giving him his 
vote for a certain sum. The note being 
for more than the amount of the execu- 
tions and lawful interest, it is usury, 
though not called aloan. Wright y. Elliott 

391 
Ti is not necessary to constitute usury, that 
more than eigit pec cent be stipulate ad lors 
it is suificient if it be taken. Ibid. 
It is usury if at tear interest is taken, 
though the party promising is ignorant at 
the time, that he promises more than eisiit 
per cent, Tiida. 
Though the interest to be taken by the 

Bank of the State of Alabama, is limited 
by statute to six per cent, yet there is no 
usury unless more than eis! t per cent be 
taken. Lron v. The State Bank. “4.42 
Banks may lawfully retain iatooeat in ad- 
vance, on disec ting notes. Thid. 
The roles ofthe State Bank as to the com- 
putation of interest, whereby interest is 
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. J. purchased of T. a note which he held, 


. Semble, That for so much of the high rate 


. The vendor of a note which had been 


. The declarations of a vendor, after sale, 


. A vendor ‘having sold a slave to two dif- 


. Thongh one purchaser be indemnified by 


retained on the new and old notes on days 
of renewal, and whereby also a day is cal- 
culated as 1.360 part of a year, are lawful, 
being sanctioned by universal pags | 


usage. 


made under the statute of 1818, reserving 
interest at twenty per cent a month, from 
the time when due, till paid, and gave 
his notes for it; both believing the high 
rate of interest recoverable. ‘The notes 
given by J. are not void for usury, though 
they embrace a part of the high rate in 
their consideration, and though the high 
rate was afterwards determined not to be 
recoverable. Thompson v. Jones, 556 


of interestincluded in them, there was no 
consideration; it being penalty. Thid. 


See Demurrer to Evidence 2. 


VARIANCE. 


See Endorsement on Writ 1. 

‘* Evidence V—1. 

“ Forcible Entry and Detainer 6.8.9. 
‘* False Return 1. 

‘* Malicious Prosecution 3. 

“ Pleading I—4. 5. 

“ Slander 1. 4. 5. 





VENDOR. 


satisfied, is liable to the vendee, though 
there be no special contract or fraud on 
his part. Ellis v. Grooms, 47 


cannot be given in evidence to defeat the} 
title derived from him. Martin v. Kelly, 
193} 





ferent purchasers, is a competent witness} 
in an action between them for title to the} 
slave, his interest being equally balanced. | 
Jones v. Parks, 419) 


him, he is still competent; the objection is 
to his credit. Ibid. 


See Purchaser of Land. 


VENIRE DE NOVO. 
See Special Verdict 1. 





VENUE. 





See Arrest of Judgement 2. 
* Practice 17. 
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INDEX, 
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VERDICT. 


1. After velier, the Court will presume 
there were twelve jurors, though eleven 
names only are set forth. The record re- 
citing that the issue was tried by ‘a jury 
of good and lawful men;’” the parties -be- 
ing in Court and no objection made at the 
time. Foote v. Lawrence, 423 
and Appendix, 619 

See Assumpsit 2. 

“ Escape 1. 

“« Forewble Entry and Detainer 3. 8.9 
“ Pleading I—6 7. 

“ Special Verdict 1. 


VOLUNTARY PAYMENT. 
See Chancery 1. 


WAIVER. 


1. Filing the general issue is a waiver of a 
plea in abatement. Wilson vy. Oliver, 46 
Robertson v. Lea & Wife, 141 

2. Taking issue ona plea of payment, hav- 
ing a blank for the name of the person to 
whom payment was made, is a waiver of 
the defect. Richardson v. Farnsworth, 5d 

3. In proceeding against a guardian for his 
removal by the County Court, after judge- 
ment on his plea of not guilty, he cannot 
object that matters were tried by a jury, 
which should have been tried by the 
Court. Ripitoe v. Hall, 166 

4. Sueing outa second certiorari is a waiver 
of error on the decision on the first. Payne 
v. Martin, 

5. If an insufficient appeal or certiorari bond 
be returned, the motion to dismiss must be 
made at the return term, or the defect of 
the bond is waived. Ibid. 
Jenkins v. Cauley, 61 


See Bail 1. 
“ Demand, 1. 
“« Forcible Entry and Detainer 6. 
“« Judicial Attachment 3. 
“ Practice 21. 
WAREHOUSEMAN. 


See Bailment 2. 


WARRANT. 


See Appeal from Justice 5. 6. 
“ Evidence I—2. 3. 


WARRANTY. 


See Vendor 1. 
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WIFE. 
See Husband and Wifl 


INDEX. 


} 


WILL. | 


1. The words of a will are to be liberally; 


cohstrued, so as to carry into effect the in- 
tention of the testator, unless contrary to 


law. Bell & Wife v. Hogan, 536 
See Remainder 1. 


WITNESS. 
1. A witness summoned by one party in se- 


veral suits, is entitled to compensation in | 
each case in whichhe is summoned. Find- | 
ley & Cummins v.Wyser, use of Colgin, 23 


2. An uncleis a competent witness for his 
nephew, though th 
would accrue to him on the death of the 


nephew. High v. Stainback, 24)| 


3. One of the makers of a note is not a com- 
oe witness to invalidate it. Ross & 

fe v. Wells, 139 

4. A forged note of a third person being given 
in payment by one party to another, the! 


e property in dispute | 





. Awrit of error will not lie where a volun. 


person whose name is forged, is a eompe. 

tent witness to prove the forgery in an ae. 

tion by the person who received the paper 

against the one who passed it. Pope 

Hickman v. Nance & Co 354 

See Evidence 11—2.3. VI. VIII—4, 
“ Vendor 2. 3. 4. 


WITNESS CERTIFICATE. 
See Assignment 1. 


WRIT OF ERROR. 





tary non suit was taken. Cain v. Byrd, 189 


. On writs of error from the a to the 
a 


Circuit Courts. fifteen per cent damages 
may be given on affirmance. Ward et al. 
v. Alexander & Bills, 382 


WRIT OF INQUIRY. 
‘See Assumpsit 12. 
“ Debt 5. 














ERRATA. 
In page 59, in the 8th line from the top for “minor,” read minus, 
In page 181, in the 3d line from the bottom, for “judgement,” read verdict, 
In page 247, in the 6th line from the bottom, after the word ‘‘be,” insert the word no, 
In page 324, instead of the 10th and 11th lines fro the top, read as follows :— 
lord could attach to them. As in the property of a villein, who owed, during his life, 


to his lord, services of any 


In page 536, in the Ist head note of the case, for “ bill,” read will; and for “literally,” 
read liberally. 











